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Blodwell againfi Edwards. Cast 34.
Hilary Term, 38. Fliz. Roll 1061.

ERROR. The cafe was, Joun BLoDWELL, being feifed of The reafon why

land in fee, made a feoffment to the ufe of himfelf for life, 2 rales was 2-
and after to the ufe of fuch iflue, and iffues males of the body of :"I:::’“m‘:‘“m
Margaret Lloyd, from eldeft to eldeft, and who by common fuppo- ,fmdi B the
fition or intendments fhould be adjudged or reputed to be begotten meriff*s name
by the faid Fohn Blodwell upon the body of the faid Margaret Loyd, muft be to the
whether the faid iffue, and iflues males, fo born of the faid AZar- :‘e“b':b?:h of
garet, and reputed to be begotten upon her by the faid F. Blodwelly pyry and deses
fnt per legem bujus vegni Anglie adjudicati et legitimé mulierly begot- sale,
ten, or unlawfully and immaulierly begotten betwixt the forefaid g,c, Moor,430.
Margaret and the forefaid F. Blodwell ; and to the heirs of the bo- 1.Roll.Abr.799.
dies of fuch ifTue, or iffues males, de feniore in feniorem exiffent. nat. 2 Roll. Abr.43
de praedifld Margarctd in formd prediéli. Afterwards Fobn Blodwell Noy, 35..
had iffue by the faid Margaret Richard Blodwell, now plaintiff.
Epwarps, the defendant, recovered againft the faid Fobn Blod-
well, in an affife 12. Elizabeth.  Jobn Blodwell died ; and Richard
Blodwell brought error, as he in the remainder ; and averred, that
he was the iffuc engendered of the body of the faid Margaret, and
was always fince his birth, and yet is reputed to be engendered bly
the faid Yobn Blodueell, ¢9c.—The firft error affigned was, Becaufe
the tenant in the affife pleads to the iffue in nu/ tort; and at the
dav of the habeas corpora returned, the enty is, quidam recognitorum
affiie vonerunt, et quidam nan venerunt.  Ideo a diflyingas with a de-
cem talss was awarded, and thereupon trial had; and therefore er-
roneous, becaufe it is not mentioned that the trial was deferred,
and the tales awarded, pro defetiu juratorum : and it may be, not-
withftanding quidam juratorum non venerunt, that a full jury might
have appeared; and then the deferring of the trial, and the
awarding of tales, was without caufe. /Vide 22. Edw. 4. c. 13.
1. Rich. 3. pl. 4. 15. Hen. 7. pl. 16.—A fecond error affigned
was, Becaufe the fheriff’s name was not to the return of the writ
of habeas corpsra, nor to the return of the writ where the decem
tales was returned : and for not putting his name to the return, it
was vicious, by the ftatate of York, 12. Edw. 2. c. §. And for
that vide 26. Hen.8. pl. 3. 9. Edw. 4. pl.19. 11. Hen. 6. pl. 94.
And thefe be not holpen by any of the ftatutes of jeofails.  And
the recovery was before the ftatute of 18. Eliz. ¢, 16. Wherefore,
&c.—And all THe CourT refolved, that both errors were mani-
feft; and for that caufe the judgment reverfable : and the counfel
on the other fide did not much infift upon them to defend them.

Ante, 300«

But it was moved, that the plaintiff had not here fufficiently A remainder Ii-
entituled himfelf to have any remainder, and then he cannot mitd to a baf-
have 2 writ of error; for a remainder ought to be limited to a:'fo:;” in offe
perfon in ¢ffé, or who by intendment fhall come in ¢z, during the :

. . $.C. Moor. 430,
particular eftate. But the law hath not any expe@tancy of a baf- g ¢’ 43
tard fon to be born which is not in gffe at the time of the limita~ 45, )
tion. And here it doth not appear by his averment that he is the S.C. Noy, 3.

lawful iffuc. Whercfore, &c.—GAwDY. Admitting he were a g-lf;- 66. 68,
.32,

2. Co. s1.

2. Bl Com. 170. Co. Lit. 123. Fearne, 176. Powel onDev. 339. 1. Atk. 410, 1. Peer, Will.

§oc Mr, Hargrave's note 17.Co, Lit, 3. b, 3. Eq. Cafl Ab. 291, 331. 1. Term Rep. 101,
. Mmgj3 baftard,
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baftard, yet the limitation to him is good ; for although he be not
lawful ig‘uc, yet he is the iffue of his mother without queftion ;
and a remainder to a reputed fon is clearly good, as 41. Fdw. 3.
{.19.and Dyer, 113. And the limitation here being to the eldeft
iflue of the feme, he fhall take it, although he were a baftard ; for
fo appears to be the exprefs intent of the deed.—Pornam. Al-
though a limitation of a remainder to a baftard in ¢z is good,
for that he is aperfon known, and may in time be a perfon known
and reputed for the fon of another, yet it cannot be Ef to a baftard
before he be born ; for the law hath not any expe&ancy that an
fuch fhould be, nor will give liberty or fcope to provide for fucg
before they be. And he cannot take by fuch a name, unlefs he be
fuch a perfon who is reputed a fon, and none can gain the name
at the inftant time of his birth ; but it ought to be by continuance
of time and reputation of the country, and not of the father him-
felf: and if he cannot take it at the time of his birth, he never af-
terwards fhall take ; for the law will not expeét longer for the in
creafing of a reputation. The limitation alfo to_one and the if<
fues of his bodv is always to be intended lawful iffue; and the law
will never regard any other iffue. So here, forafmuch as he hath
not dverred himfelf to be a lawful iffue, but only a reputed, which
cannot be, he hath not conveved unto himfelf a fufficient title to
have this writ of error.—FENNER inclined to that opinion, and
faid, that they had conferred with divers of the Juftices in Serjeants-
Inn, in Fleet-firect ; and that the greater opinion of them was, thata
remainder to his firft reputed fon or baftard is not good ; becaufe
the law doth not favour fuch a generation, nor expeét that fuch
fhould be, nor will fuffer fuch-a limitation, for the inconvenience
which might arife thereupon. Wherefore,' becaufe the plaintiff
was in truth alawful fon, engendercd between the faid Fohn Blod-
well and the faid Margaret Lioyd after they were married together ;
and this conveyance was only made in this manner to avoid
fcruple, which otherwife peradventure might happen, becaufe the
faid Fohn Blod:vell was married to a former wife, and was divorced
from her, if this divorce thould be repealed, which cannot now

* be in queftion, all the parties beingdead ; the plaintiff difcontinued
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this writ of error, and brought a new writ of error coram vobis re-

JSidet ; and therein averred the faid marriage, and that he was the

firft fffuc during the efpoufals. Lt fic pendet. .
Harding egainft Sherman.

CTION of trover at Paxton, in the county of Huntingdon.

+ 4 The defendant pleads a bargain and fale at Royfon, in the

county of Hertford, 'in ‘the market there, whereby he after con-

" verted them at Paxton, in the county of Huntingdon. The plaintffF

faith, that he was poflefied of thofe goods at Paxton, in the county
of Huntingdin, and that 7. Sherman there ftole them from him, and
by covin betwixt him and the defendant at Paxten, in the county
of. Huntingden, he fold them to the defendant, as he hath pleaded.
The iffuc was upon the fale made by covin, &c. And it was
tricd in the county of Hertford, and found for the plaintiff. 1g¢
was 4noved to be a mif-tria] ; for it ought to have been by a jury
of the county of Her{ford, or at leaftwife by a jury of both coun-
ties.—And of that opinion was GAWDY, But the other Juftices

‘ . S ¢ contra;
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