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1744, 5.7 if they eannot be indi@ed for perjury becaufe the ol
\———~ was committed in another country. Thofe therefore who

are phainly not liable to be indi@ed for perjury have often
Omicuompd heen, and for the fuke of juftice muft be, admited as wit-

l‘f:,:fn nefles ; and fo there is an cnd of this obje&ion.

From what I have faid it is plain that my opinion is that
" thefe depofitions ought to be read in evidence.”

F.18Geo. . EDWARD Evaxs sgainff Hixry King, otherwife Heney

Monday, - ~ )
May 16th. Vavsuax Kine.

’ .
A declara- ENRY King, otherwife Heary Vaughan King, of &c was

::i?ex,pw attached to anfwer Edwurd Evans. The duclaration,

gainft Johs which was in affumpfit for wo:k and labour, defcribed tbe
As otber- gefendant by the name of Henry.

wife John

James A,

wbad, for  The defendant pleaded in abatement, thus; Henry Vaugha
4 m&n can-
oot have .
two Chrif- that he is not nor can be underftood to be the fame perfon
uar mmes-againft whom the faid Edward hath brought his a&ion, be-
bad plea in CaUfe his name of bapti{m s Heary.Vaughan and his furname

abitement, King, and by the fame name hath always been named and

:::;;:e..d“called, without this that kis name of bapti/m is that of Hewy

sameof alone, or by the' name of baptifm of Henry alone he was

baptifm is  ever named or called &ec.
oot {o apd :

fo,

King, who was attached by the name of IHenry King fays

The plaintiff replied that the faid Henry Vaughan isand at

the time of fuing forth the original writ and long before
was called and known as well by the name of Henry aloce
as by the faid name of Henry Vaughan &c ; and this he prys
may be enquired of by the country. -

The defendant demurred, and fhewed for caufe that ike
plaintiff replied new matter, and had concluded his replics-
tion to the country, when he ought to have concluded with
an averment,

This
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This cafe was argued on Wednefday the 15th of Muy by ;'745,
Belfield Scrjt. for the Jefendant, and by Draper Serjt. for w—v~
the plaiatiff ; apd the opjnion of the Court was now given
hy . . Bu;;

, e . : ¥a
f Willes, Loord Chief Juftice (afier flating the pleadings,) as
‘0“01!".

¢ Upon this demurrer it comes now before the Court g
and objcions have been taken by my Brother Belfieid 1o
the declaiation and the replication, and by my Brother
Draper (o the plea, .

The objeQion to the declaratian was, that the defendant
is fued by two Chriftian pames, whereas a man cannot have
two Chriftian names at one and the fame time ; apd for this
my Brother Beifield cited Panton v. Chowles, Moor 89~
Field v. Winlow, Cro. Eliz. 897 3 and Watkins v. Oliper, Cro.
Fac. 558. The cafe in Moor of Panton v. Chowles is thus;
the plaintiff, as adminiftrator of Elegnor Dancaflell, brought
an a&ion of debt againft the defendant upon a bond entered
into by himg he pleaded that Elsanor in her lifetime by the
name ot Ellen releafed to him all a&ions and demands : the
plaintiff replied non eft fa&ym Eleanore, on which iffne was
joined, and found far the plaintiff; and upon a motion in
arreft of judgment it was bolden that the verdi& was right,
for that a perfon cannot have two names aof baptifm at the
fame time. But the pleadings may happen to be fo that a
perfon may be concluded by eftoppel to fay that his name is
otherwife than that by which he has figned a deed (). The
cafe of Field v. Winlkw in Cra. Eliz. is thus; in debt oa
bond the plaintiff declared that the defendant Fames by the
name of Fohn Winkw bound himfelf in a bopd to the plain-
$ifF'; the defendant prayed oyer of the bond, and it appeared
that the defendant had bound himfelf by the name of Fokn,
to which the defendapt demurred; and all the Court held
that the aQion lay not, for JoAn cannot be Famer (8). The.
cafe of Watkins v. Oliver, in Cro, Jac. is much the ftronge(t

(e) Vid. Smithfen v. Smith, E. 19 replicd that the dcfendant war as well
G. 2. fop. 46s, known by the one panie as the othe?,
() But if the defendant had been and given in evidence the defendant’s
foed by the name of Jebs, and had figoatare to the bond by she name of

pleaded in abatement that his name Foba. ‘ )
was James, the plaintif might bave - ¢
d : et o
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of ‘the three. There the plaintiff declared againft Zdmmd

S~ dlias Edward Watkins, that he by the name of Edmund was

Bvaws
reinf

190,

bound in a2 bond for 100/, and for menpaymear the a&ion
was brought ; the condition was that Roger Watkins fhould
pay sol to the plaintiff upon fuch a day, The defendant
pleaded payment at the day, and iffue thereupon; and found

- for the plaintiff, and judgmeat for him in the King’s-Bench:

But upon error brought in the Exchequer Chamber the judg-
mént was reverfed by all the jultices and Barons, for Edward
is bound end Edmund is fued, which cannot be intended to be
one and the {amie perfon; and vo averment can help it, for
one cannot have two Chriftian names, and there can be no
eftoppel as this cafe is, The cafe of Clarke v. Iftead in 1
Lutw. Bgy4. is thus ; in debt on a bond the plaintiff declared
that Sic Robert Clarke the defendant, by the name of Tl
Clarke, became bound ; the defendant pleaded non eft fse-
wm, adbd on a fpecial verdi@ judgment wa: given in the
King’s Bench for the plaintiff: but it was reverfed by the
whole Court in the Exchequer Chamber. Mony cafes were
&ited in 1 Lutwick as a foundation for this reve: fal ; among

_the reft the cafes before mentioned and the cafc of Shethell

in Dyer 279.5. Tr. 10 & 11 Eliz 'There an altion of debt

- on a bond was brought againft William Shotdelt; and the

plainthF declared againft him by the name of William Shet-
bolt alias Fohn Shotbolt: - The bond appeared on the evidence
to be made and fignéd by Fokn Shotbolt ; and upon a fpecisl
verdi@® found the Court were of opinion that he could not
recover in that a@ion, but that the a&ion ought to have
been brought againft him by the name of Fedn, and thea
he would have been eftopped to fay that his name was sot
Yokn,  he having figned the bond by that name. Anotber
cafe likewife is there faid to have been afierwards adjudged
in the fame manner between Turpin v. Faxen, Hil. 18 e

- There is.alfo cited in Lutwick ‘the cafe of Maby v. Shepherd,

where in an a&ion of debt brought againtt Fokn the executer
of Edmund Shepherd, the bond fet forth is faid to be the
bond of Edmund : but upon-eyer prayed it appeared that-de
was called Edward in the boad, and though it appeared that
e figned it by his right name Edmund, ,and though on oon
eft faGum pleaded a verdi@ was given for the plaintiff, yat

. '(ao_C;m Tar. 640..

. ' judgment
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was arrefted by the opinfon of the whole Court, yq4¢.
which was 1 think going a great way eyl

However, whatever might be my own opinion if this were Evaw
a new point, I think I am obliged by thefe authorities, which l&,é

are moft of them much ftronger than the prefent cafe, to be
of opinion that the writ and declaration in this cafe are not
good. For thefe cafes are all wpon bonds, where there is
much more reafon to fay that the defendamt may have twe
mames than in the prefent cafe. For in the cafe of a bond if
the a&ion be brought againft the defendant by the name
mentioned in the bond, he is eftopped to fay that that is not
his name ; and to be fure he cannot fay that his right nsme
#s not his name ; fo that inthat cafe he may in fome fenfe be
faid to have two names. But the defendant eannot be faid
in any fenfe to have two names in the prefent cafe, which is
an a&ion on the cafe upon feveral promifes and neither of
them on a note. And therefore as no man can have two
names at the fame time, this declaration moft be wrang
As to what is faid in Salk. 6. (@), that a man may have two
pames, the one of baptifm and the other at confirmation,
and that after confirmation his name of baptifm does not
cedfe, no more can be meant, but rhat if before confirtha-
tion (for a man may not happen to be confirmed until aftef
twemty-onc) he executed any thing by his name of baptifm
he may be fued by that name after his eonfirmation. But
after confirmation he has no other name but ‘the name that
he then took (8) 3 otherwife the raule.would not held (which
yet is certainly ttue) that a men cannot have iwo chriftian
nanges at the fame time,

Aq therefore 1 am of opinion that the declaration is not
good, it is immaterial whether the plea or replication be
good er not. But as obje@ions have been made to both of
them, I will fay a litle vpon each.

And firkt, as to the plea ; Iam clearly of opinion that it is’
net good, for that it is no anfwer to the plaintif’s declaration.’
Por he only faye that his name of baptifm fs Henry chgﬁan,'

(a) Holmen v. Walies, Salk. 6. Gawdy, Chief Joftice of the Court of
(b) Sce thc inftance of Siz Fhescis Conlosﬂuo, Co Lis. 3. a,

Y

and
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and traverfes that his name of baptifm is Henry alone, or that

\ymmws he was ever called or known by that name-of baptifm, which

Rraws
egeisf
King,

may be true and yet his name may be Henry ; for t may be
his aame of conficmation, or he may be a Jew or a Heathen.
And I can find but onc precedent of this fort which is that
of Skield v. Cliff, in Furefley 104 ; and there the plea was
over-ruled, and a refpondeat oufter awarded. Inall the pre-
cedents in Raflall (a) which were cited, the defendant tra-
verfes thot the plaintiff was ever called or known by that
name, and there is not a word of baptifm in any of them.
And the plea in 1 Latw. 10, from which it was faid that ths
was copied, is quite diffcrent from this; for there the tra-
verfe is in thefe words, abfque hoc quod ipfe nominatur vel
vocatur Robertus feu per idem nomen vel cognomen unquam
cognitus feu vocatus fuit &c, and not a word of the pame

of baptifm.- .
Being clearly of opinion that the plea is bad for this reafon,
I thall fay nothing of the other obje&ion to it, that it begins

with faying that the defendant was attached by the name of
Henry King, which is contrary to the declaration.

. Aod Being of opinion that the declaration and ples are

* soth bad, I will give no pofitive opinion on the replication,

but I am inclioed to think that that is bad likewife for the
reafon afligned as caufe of demurrer ; for the phinuff bav-
ing slleged ncw matter, and not barely denied the defendant’s
plea, he ought to have given the defendant an opportunity of
anfwering it, aod fo not to have concluded to the country
but with a hoc paratus eft verificare. The cafe of Holman v.
Walden, Salk. 6. can be no authority in the prefent cale either
on the one fide or the other, hicaufe there the “declaration
plea and replication were all diffcrent from the prefent. The
defendant is named bt by one name in the writ and declara-
tion ; in the traverfe which is the material part of the plea
there is not a word of the name of baptifm; and there the
replication exa&ly follows the words of the traverfe, and
therefore a conclufion to the country was proper. Befides,
2 ;he cafe is reported, I cangot help faying that it is 2 fiegk
cufe. . :

(e) Rof. Entr. 503 1084 234.

Bat
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But upon the firength of the .authorities which I have 1745.
mentioned, 1 am of ‘opinion that the declaration is not good, \eemymmed
and that judgment in abatement muft be given for the defen-
dant, that the plaintifi’s writ be quathed.” :e.,.'.p

ING.

Stone ogainff RAwLINSON and Another. E.18Geo.1.

Moanday,
May 27th.
’ I "HIS wasan a&ion on a promifory note for fifty guineas, ..
made by the defendants dated the 11th of May 1730, tor or ad-
and payable to James Watfon or order; and the decla- miniftrator
ration flated that Watfon died on the 1t of April 1734 intef-}, & ferom
tate, upon whofe death adminiftration of his goods and chat- ordera pro-
tels was granted to Ann Webb, who indorfed the note to the Milery sote

o e is made
plaintiff. . payable,
: may afiga
To this declaration the defendants demurred, and fhewed} Si'e kme

for caufe that the plaintiff did not bring into the Court, orthe indorfee
fhew to the Court, any letters of adminiftration of F. Wat-to fue in bis
fo’s goods granted to Ann, and that he did not thew who g tipe

granted adminiftration of Watfon's cffeQs to the faid Amm.  indorfec
Bisdectrn
This cafe was twice argued, the firft time in Micharlmas tion make a

term 1~ 44 by Agar Secjt, for the defendant, and Draper Serjt. profert of

for the plaintiff, the fecond in Hilary term following by Birck'ie eiem
King’s Serjt. for the former and by Prime King’s Serjt. con- firation &ec
td.  And though Mr. J. Burnett appears at firft to have beensraoted to
inclined to give judgment for the defendant, he aﬁerward.-n:"' p -
agreed with the reft of the Court, whofe opinion was nowg'c. ¥

delivered, as follows, by .

" Willes, Lord Chief Juftice. ¢ This comes before the
Court on a demurrer to the plaintifi’s replication.

There are two caufes of demhurrer affigned in the pleadings,

1ft, That there is no profcrt mude of the letiers of admi-
mftration ; '

adly, That it is not faid by whom the lctters of admini-
firation were granted, fo that it ducs net appcar wheihes
they were granted by proper authority. And
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