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own fault, he fhall not have fuch leave. So, in cale of not 1766.
ing on to trial, if it is his own laches, he fhall pay cofts.

(Te which alfo -Lord Mansfield agreed.) Therefore, thck'/Y\J

queftion is, ¢ Whether there 18 lackes or delay ; or whether it Cz:::T "

“ be a fair tranfa&tion?”” Now tbis was fair and candid. '

The plaintiff has done letter for the defendant, than if he

had gone on to trial : he difcovered he was in the wrong ;

and as foon as he knew it, defifted.

Tue Cousrr granted Mr. Dunning’s motion,
“ to difcontinue withowt payment of cofts’> but the plain-
tiff was not to bring any new afion, without * leave of the
Court. [* There might perhaps, arife aflets in _futuro : and
then it would be reafonable for the executor to have leave to
bring a new altion. ]

Brown, qui tam, wverfus Bailey. Wednefday,
- 12 Nov. 1766.
HE Court made a rule, That where they give * feave « yv_ 13 Eiiz.
" to compound a penal alion, the king’s half of the compo-c.s5.1.3&
fition fhall be paid into the hands of the mafler of the 4. madeper-
Crown-office, for the ufe of his majefty. petual by 27

Eliz. c. 10.

Gulliver, on the Demife of Ambrofe Corrie, Friday 14th
Clerk; and alfo on two feveral Demifes of the Nev- 17¢6-

fame Perfon by the name of Ambrofe Wykes, (1 Bluck Rep.

Clerk ; againft Shuckburgh Afhby, Efq. and ¢°7- 8- ©)
Others.

HIS was a fpecial cafe in ¢je@&ment. The canfe came Conditional Ii-
on to be tried at the laft Lent-affizes for the county of mitation can-
Nerthampton, before Mr. Jultice 2ates ; when it was agrecd, not be implicd,
by confent of the parties, that, although a verdi@ was tound unich neceffary
for the plaintiff, on the laft demife, 1t fhould be fubje& to :g:ﬂ;‘:}:ﬂf};
the opinion of this Court upon the following cafe. of teflutor.
William Wykes, Efg. being ftifed in fee of the eftate in
queftion, (fubjeé only to a mortgage of part thereof,) on the
15th of Auguf? 1736, made his laft will in writing dvly exe-
cuted and attefted; whereby he devifed, (amongft other
things,) in cafe he (hould die without iffue, that after the
death of his wife, the premifes fhould go to his filter Dercas
Wyhkes, for life; ‘'and after her deceafe, unto his nephew
Ambrofe Saunders and the beirs male of bis body lawfully be-
gotten ; and the brirs male of their bodies lawfully begotten;
and for want of fuch ifflue, unto the heirs male of the body
of
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of his fiter Dorcas Wykes, and the heirs male of their body
lawfully begotten; with remainder to his wife and ne-
phew’s godfon, Ambrofe Corrie (the leflor of the plaintiff ) and
the heirs male of his body lawfully begotten; and the heirs
male of their body lawfully begotten; remainder to the
heirs of the body of his nephew Ambrofe Saunders ; remain-
der to the heirs of the body of his fitter Dorcas Wykes ; re-
mainder to his kinfman Rebert Ekins, and the heirs male of
his body in tail male; remainder to his own right heirs for
ever: “ Provipep always, and this devife is exprefsly upon
¢ this condition, that whenever it fhall happen that the faid
¢ manfion-houfe and faid eftates, after my wife’s deceafe,
¢¢ fhall defcend or come unto any of the perfons herein be-
¢ fore named, [that] the perfon or perfons to whom the
¢ fame from time to time fhall defcend or come, [that he or
¢ they] do or fhall then change their firname, and take upon
‘¢ them and their heirs the firname of Wykes only, and not
¢ otherwife”” Dut, in this provifo, there is No devife over.

Yet there is another provifo (which immediately follows)
prohibiting wa /e, without the confent of the perfon to whom
the premiles fLall next come ; and in this latter provifo, there
is a dewife over to the perfon who is or fhall be next entitled
to the premifes expeétant upon the dcath of the wafter, of
fuch part of the eftate upon which wafle fhall be committed
or fuffered : and fo, foties guoties, on every committing or
{uffering wafte by the perfon in poffeffion, without fuch con«
fent as aforefaid.

On the gth of May 1742, the teftator died without iffue §
leaving his fiter Dorcas Wiykes, {pinfter, and Ambrofe Saun-
ders, (the only fon of Sarab Saunders, his other fifter, then
deceafed,) his co-beirs: and his widow entered upon the
eftate, and enjoyed it till her death. And upon her death,
which happened on the 16th of Famuary 1747, his fifter
Dorcas entered and enjoyed till 26th of December 1756
when fhe died without iffuc; and Amlrofe Saun:lirs, who
was then the teftator’s foe heir at law, entered, ard enjoyed
till 8th of Odober 1765, when he died without iflue; wd
the defendant Shuckburgh Afi'y entered, and hes (topether
with the other defendants, Lis tenants) been in poficflion
ever fince.

On the 8th and gth of Fubruary 1759, the faid Ambrofe
Saunders, being in pofleflion, exccuted indentures of leafe
and releafe, and bcecame vouchee in a common recovery,
which was [uffcred in the Eafter term following : but NEvER
CHANGFD H1s NAME of Saunders, nor took upon him the fir-
wame of Wykes. : :

N On
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On the 17th of Fanuary 1766, the leflor of the plaintilf

entered, -for breach of the provifo, by Ambrofe Saund. t
taking the name of W)le:.ﬁr Jor by e e

It appeared, upon the trial, that Amirefe Saunders, by in-
denture dated 26th O8ober 1757, had mortgaged part of the

premifes in queftion.

The queftion was, ¢ Whether, on the cafe above ftated,
¢ the plaintiff was entitled to recover, in this ejetment,
¢ fuch parts of the premifes mentioned in the declaration
¢ ag are not comprifed in the faid indenture of 26th of Qs-
“ fober 1757, or any part thereof ‘

This cafe was argued twice: firlt, by Serjeant Glynn for
the plaintiff, and Serjeant Leigh for the defendants; and the
fecond time, by Mr. Hill for the plaintiff, and Mr. Blackflons
for the defendant.

Serjeant Glynn and Mr. Hill argued, that the plaintiff bas
a title to recover; both upon the general rules of conftruc-
tion, and legal authorities ; and to cfle@uate the intent of the
teftator.

They endeavoured to thew, that the provifo ¢ to take the
 firname”’ operated as a conditional limitation, NOT as a con-
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dition : and therefore the leflor of the plaintiff’s title ac-

crued before the common recovery was fuffered.

They previoufly difcuffed the legal notion of a condition,
and of a Amitation ; and cited Co. Lit. 201. a. 8. 214. b. 2135.
a. b. and faid, that conditional limitations differ from condi-
tions fubfequent ; and have different propertics. 2 Salk. 570.
Page verfus Hayward. 1 Vent. 202. the Lady Annc Frye's
Cafe.

Wherever the eftate determines by way of limitation
(though a collateral or conditional limitation) it will go over
to the next perfon appointed to take, without any devife

over: but if the condition or limitation is annexed to an -

cltate of fee-fimple, then it will go to the heir, (either ge-
neral or fpecidl,) unlefs there be a limitation over.

Wherever feveral eftates are devifed one after another, if
any of the preceding eftates beaome void, the next remain-
der-man fhall take, though there be no exprefs devife over.

A remainder veffed cannot be devefled by the determina-
tion of the preceding eftate: and confequently, it mult
nke cffe@ immediately. 2 Co. 51. @ Siv Hugh Cholmley’s

Cafe,
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Cafe, 2 Bulff. 425. ‘Roberts verfus Roberts. 3 Lev. 437.
Duncomb verfus Duncomb.  Perk. § 567. Bro. Devife 4.

There is no diftinGion between remainders depending on
eRates tail, and remainders upon cftates for life.: Where
the devifee in tail dies or refufes, the next in" Ffemainder
fhall take. In proof of which, they cited- Cro. Eliz. 423.
and the cafe of Goodright verfus Wright, 1. Strange 25. and
that of Goodright verfus Cornifb, in 4 Mod. 255. and 1 Lord
Raym. 3. and 1 Salk. 226. S. C. where the Court held,
¢ that if the remainder to the heirs male of Fobn Knowling
¢ was void in point of limitation, then the next remainder
¢¢ limited to Richard took effe& prefently.”

And there is no difference, in point of reafon, where the "

eftate tail is originally void, and where it determines by matter

oz poft fadlo.

An authority precifely to the point, is Rudball verfus Mil-
ward, Moore 212. M. 27 & 28 Eliz. (at which time a
condition to reftrain a difcontinuance was, and perhaps is
now, holden to be good; though a condition to reftrain a
common recovery is not fo.) It was determined, ¢ that
«¢ William Rudball was enabled to take benefit of the breach,
“ whether it was a condition or limitation.”” And Lord
Chief Jultice Hobart fays, in the cafe of Sheffield verfus Ras-
cliffe, (page 346.) ¢ that by the ceffer of an eftate-tail,
¢ it accrues to him in reverfion.”

So that wherever the precedent eftate-tail becomes abfo.
lutely void before a difcontinuance, the eftate fhall not totally
fail; but the next vefted remainder fhall take effe®. And
cftates tail are only barrable by common recovery ; or difcon-
tinuable by fine or feoffment.

They argued fecondly—That here, Saunders’s eftate becames
woid ; and the plaintifi’s remainder was let in. This, they
faid, was the INTENTION of the teflator ; which is to be

" {fupported, if it can be fo by the rules of law. And they

obferved that a teftator is not confined to technical terms.

&This provifo operated as @ Amitation to the devife to Saun-
rs.

The three firft devifes (after that to his wife) are in tail-
male: provided, * that the perfon or perfons to whom the
¢ cftate fhall come, [he or they] fhall change their firname,
¢ and take and ufe the firsame of Wykes only, and not other-
(3 w"/".” R

Tuis
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Tuis provifo operated as a limitation to the devife to  1766.
Saunders ; and extends to all the devifees. Va'aV,

The whole will is to be confidered as one a8 : it was equally gy1 1 iven

the teftator’s obje&, ¢ that Saunders thould take his name, as on demife !
¢« that he fhould take his cffare”” The former was indeed Cornie, v.
the teftator’s primary intent: and he meant this as' a /imita- Asusy and
tion. And the devifec ought not to retain the eftate, unlefs Other™
he performs the condition, or conditional limitation ; which
were the fame thing in the idea of the teftator; for he could
not mean it as a condition, in. the fri@ legal fenfe of that
word ; becaufe Saunders was his heir at law., And they ‘
cited Cro. Ehz. 204. Wellock verfus Hamond, and Cro.
Jac. §6. Curteis verfus Wolverflun, to prove this to be a li-
mitation. The former of thefe two cafes, namely, that of
1 ellock verfus Hamond, is alfo in 2 Leon. 114. and 3 Co. 2o0.
5. (cited in Boreaflu’s Cale:) but Mr. Hill cited it from
Cro. Elix. 204. The word * paying” was conftrued a li-
mitation, and not a condition : ¢ and, being a limitation,
¢ the law fhall conftrue it, that upon non-payment his
¢ eftate fhall ceafe ; and then the law fhall carry it to the
¢ beir by the cuffom, without any lignitation over.”” He ob-
ferved, that the cafe in Dyer 317. mentioned in 3 Co. 21. a.
thould be 316. 4. pl. 5. (As it certainly (hould.)

A condition can only go to the beir at law. DBut the enffom-
ary heir came in there, as upon a limitation.

So here the remainder-man fhall come in, upon the breach
of this conditional limitation ; as the provifo mult operate by
way of fimitation. 'The heir at law cannot take, till all the
Limitations are fpent. ‘This is a devife over, &y implication at
laatt, if not in exprefs terms. But

Thirdly—If it be fill objected,  that the teftator has not
8¢ devifed over in exprefs terms, upon breach of this condi-
¢ tion :”

They anfwered, that it was not neceffary for him to keep
to exa® and technical terms; even if he bad, in this cafe
of not taking his name, the fame intention of the eftate’s go-
ing over, as he has exprefsly direted in the cafe of walte :
and in that cafe, he has only given over the’mere place wafled ;
not the whole eftate.

As o any obje&ion that may be raifed from no particular
time being fixed upon, at which the condition may be faid to
be broken—the anfwer is, that ¢ it was broken before the
% common recovery was fuffered.’”” The common recovery

camne
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came too late. Page verfus Hayward, 2 Salk. §70.and Pi-
goit, on common recoveries, 175, Benfon verfus Hodfom, 1
Mod. 111. The fame objeCtion might have been made, if
the cftate had been exprefsly devifed over, in caf¢ of a breach
of this condrtional limitation.

It is fufficient, that we fhew a non-performance of the
condition, at the time of Ambrofe Saunders’s coming to the
eflatc ; and that he lived near nine years, and yet mever
cbangcd bhis name, nor took the name of Wykes. ‘They thew -
no performance at any time: which fhould come on their fide,
if there was any pretence of a performance at all.

Therefore they prayed jadgment for all the premifes, except
that part that was in mortgage.

Serjeant Zcigh and Mr. Blackflone argued on behalf of the
defendant : and principally infifted on the intention of the
teftator, which does by no means fupport or confift with
their notion of a conditional limitation ; or mzp/tmlmn of a
devife over, in order to effcctuate the teflator’s intention.

°

This: devife can only be confidered either as a condition

precedent, or a condmon fubfequent.

In fa&, it is only a condition fubfoqusnt. And a condition
fubfequent cannot be taken advantage of by a franger, (as
the leffor of the plaintiff here is,) but only by the beir at
lazv.  And it is barrable by a common recovery, according
to the opinion of Hale, in v Msd. 110, 111.  Benfon verfus
Hodfm.

Where a teftator devifes over, it camnot go to the heir at
law. 1 Ventr. 199. 203. Porter verfus Lady Ann Fry Car-
ter 171. Rundale verfus Ecky and others: and there are
fome other cafes of conditional limitations; and where the
condition would become extin@ by the defcent to the heir
upon breach ; as in the cafe of Wellock verfus Hamond. But
the prefent cafe does not fall within that of /7ellock v@rfus
Hamend.  That was holden to be a Zmitation ¢ this is a con-
dition,

In this provifs, there is no devife over. Tn the next, there
is 2 namely, in cafe of walte; in which cale, the perfon is
to forfeit to the next taker. DBut the walter is to forfeit only
the locus waflatus.  And this fecond provifo is very properly
worded. '

Thercfore, 1/, The teltator knew Jow to limit over, when '
he judged proper to do fo; and, 24ly, He did not intend or
fuppofe
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fuppofe that the awhol: eRate fhovld go over, mitbout a devife  1766.

bver; becaule, in the cale of walte, he gives only th locus (_ ~y~_y

vaflatus. GuLLives,

on demife”

And no argumént can arife from Ambrofe Saunders’s being Conrix, v.

heir at law to the teflator ; becaufe, in fa&, .mlrofe Saun- Asnsy and

ders was not fole heir at law, at the teftator’s death: Dorcas Others.

Wykes was then co-heir with him. And if it is a conditional

limitation noew, it muft have been fo at the time of the tefta-

tor’s death. But it was not fo then ; nor can it be made fo

now, by a fubfeqaent event.

The teflator meant, that the eftate fhould pafs entire. . He
did not intend that the eftate-tail fhould be defcated by the
fault of the firfl taker. The cafe of Fermyn and Arfiot, in
4 Leon. 83. 1 Anderfin 186. 2 dAnderfin 7. Moore 364
and 3 Rep. 85. (in Corbet’s @afe) provgs#"t‘!}at .the eftate-
¢ tail cannot be defeated in pars, and remaid in pars.”

The law will not raife fuch an implication as this, upon
an cftare-tail.  Wellock verfus Hamond (which is the only cafe
of an heir by cuftom taking advantage of the breach) wasa
fee ; and was a devife of the whole fee.  And Cro. Eliz. 205.
is exprefs, ¢ that being a limitation, the law fhall conflrue it,
¢ that upon the non-payment of the moncy, his eftate thall
¢ ceafe : and then the law fhall carry it to the Aeir by cuftom,
¢ without any limitation over.” In the cafe of Skirme and
Dame Bond, in1 Ro. Abr. 412. title Condition, p/. 6. it
was refolved, ‘¢ that if a man deyfes land to another in zai/,
¢ upon condition that he fhall m}alicn s and that if he dics
¢ without iffue, it fhall remain over to another in fee; and
¢ after, the devifee alicns ; yet he in remainder can not enter
“ for the condition broken ; but the heir at common law : for
¢¢ this is no limitation, but a condition.”

’Though it might have been conftrued a limitation, if it had
been annexed to an eftate in fee ; yet when it is annexed to an
eftate-rai/, it fhall be conftrued a condition, for the fake of the
iffue. Dorothy B’ykes might have left iffue: and they ought
not to have been deprived of their moiety.

The cafe of Rudhall verfus Milward, in Moore 212. is a
confufed note : nothing can be colle@ted from that report,
¢« whether it was a condition, or a limitation.’”” But Sagvi/
76. S. C. explains it, and fhews clearly, #¢ that it was a cou-
s¢ ditton, and aot a lhnitation.”
Thomas’s Cafe, in 1 Ro. Abr. g11. title ¢ Condition o <
Limitation,” pl. 1. and 843. letter L, p/ 1. is in point:
and
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1766, and that was determined five years fubfequent to the eafe of
v~ Wellock verfus Hamend. 1t was a devife to his daughter in
Guiuiver,  fail, with divers remainders over: provided, ¢ that the
on demife ¢ daughter, and every onc in remainder, fhould permit and
ﬁ“""r v. ¢« {uffer 7. (who then occupied the land) to enjoy it during his
0:1?::. 3d & Jife,” ‘This is not a limitation ; though the daughter was

heir general, and fo was herfelf to have the advantage of the
condition, if it be a condition : notwithftanding which, it was
holden to be a condition.

And thefe two cafes are reconcilcable, only by the diftinétion
between being in fee, and in tail,

Therefore they concluded, that no limitation fhall be raifed
in the prefent cale, by implication.

But even fuppofing, that it might be conftrued as a con-
ditional limitation—vet, 1f, There is no dreach: 2dly, If

there was, the leffor of the plaintiff could not fake advantege
of it.

Firft—The perfon required to change his name, had his
whole life-time to take the firname of Hykes. And as an
authority for this aflirtion, they cited Bothie’s Cafe, in 6
Rep. 30, 31. Andin 4 Leon. 305. cafe 425. it was agreed
by all the judges, ¢ that conditions which go in defeazance
¢ of an eftate, are odiows in law; and no re-entry fhall in

“ fuch cafe be givem, unlefs the demand be precifely and
« firi¢ly followed.” .

The words “ not otherwiflt” in this provifo, only mean
% no other name.” :

The taking the name of Wyles was of no benefit to any
body ; and the devifees are not fixed to a particular time.
Therefore the condition is not broken, if the poffeflor of the
eftate takes the name at any time during life.

Ambrofe Saunders was heir at law for Lalf,  The Court
will not prefume him conufant of the will and provifo.
Howevcr, it certainly was not neceflary for him to do it jn-
Slantly :  he muft, at lcaft, have convenient time. And
convenient time is during the ewhole life of the taker; it bein

left indefinite ; and no benefit accruing to any body by his tak-
ing the name.

Confequently, Ambrofe Saunders had a good eflate-tail in
bim, at the time awhen he fuffered the common recovery ;
and thereby acquired a fee. 1 Mod. 111. Benfon verlus

Hodfen, 1 Salé. §70. the fourth adjudication in Fage verfus
Mayvard

In

-
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In that of Page verfus Hayward, 2 Salk. §70. re- 1766.
ported alfo by Mr. Pigott in his treatife of Common Reco-
veries, page 175. the condition was—¢¢ to marry a Searle; U, ven
and Mary Bryamt had a&ually married another man: yet, on demife
ftill, there was a p%ibili{y of her performing the con- Corric, v.
dition. Bnt it was refolved, that if it had been—¢ provid. Asusr and
« ed, and upon condition, that if The marry any but a Searle, OTH*®*
¢ it fhall then remain and be to 7. S. and his heirs ;” a com-
mon recovery {uffered before marrjage would bar the eftate-tail
and remainders; and though fhe after marry with another,
it fhall not avoid the recovery.

Sccondly—But even admitting that it was conditional li-
mitation, and that Amlrofe Saunders'ought to have taken the .
name prefently, yet the leflor of the pluintiff can have no
right to recover. For, upon a limitation, the eftate ceafes,
without entry or claim: and the law cafts it upon the party
to whom it is limited. To prove which, they cited Moore
633. Anthony Mildmay verfus Humphrey Mildmay. Carter
171. Sir William Fones §8. Walter Foy verfus Will.am Hyrde.
Co. Lint. 214. 5. 10 Rep. 49. and 2 Mod. 7.

Therefore, upon their ozwn principles, Corric ought imme-
diately to have taken the name of Wykes : and fo on. So
that at the laR, by a circuity, it would come round again to
Ambrofe Saunders, the heir at law.

Bat Ambrofe Corrie did not enter and take the name. So
that he is under this dilemma : that cither the eftate of Am-
brofe Saunders did not ceafe upon Saunders’s not immediately
taking the name of Wykes : or (if it did) then his own cltate,
muit have ceafed, upon Ais not having immedidtely taken the
namc of Hykes : and the perfon next in remainder muft take.
So that, either way, he could have no title.

Even at the fime of his bringing the eje@ment, he had not
taken the name of Wykes, and Wykes anly. For one of the
demifcs is by the name of /lmbr‘?ﬁ Corrie : though the other
two call him Ambrofe Wykes: fo that he did not take the
name of Hykes only. Now the eftate and the condition muft
velt tozether. 1f he was in by relation, he ought alfo by re-
lation to have taken the name of Wykes only.

Thercfore quacunque wvia datd, he has no title to recover,
in this cjeétment.

In
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196 In reply—The counfel for the plaintiff endeavoured to fups
WV Pt their former grounds of the leffor’s title; and to anfwer
the objections that had been made to it.

GuLL1VER,

,on demife . : .

Conaig, v. Their argument confifted of two parts: 1ft. That the pro«
Asusr and  vifo ought to be conftrued as a limitation ; 2dly, That an

Others, implicd devile to the plaintiff appears upon the face of the
will. '
N . They argued, that this provifo ought not to be conftrued

as a condition fubfequent, but as a conditional limitation ; both
according to the rules of law, and according to the intention
of the teftator : and confequently, the heir at law fhall not
take, on breach of it; efpecially, as he was here the very
perfon who broke it.

Asto the cafe of Porter verlus Frye, ((Lady Anne Fryc's

Cafe) 1 Vent. 202. that they faid, wasa reftraint on marriage :

and whenever the condition is in reftraint of marriage, it

e Lord Man- will fail, unlefs there be a devife over®; as in the cafe of
field faid, thae Hervey verlus Affon.

was a condi-

tion preccdent; and therefare the cftate never vefted.  And in chancery it is held, ¢ that
“ fubfequent coaditions of forfeiture ju refiraint of marriage are only meant
“ in terrorem ; unlefs there is a devile over,”

Where the heir at law is the only perfon that can take a
benefit by the breach, it is a conditional limitation : be-
caufe it would be nugatory “ to conftrue it a condition.’
And here Ambrofe Saunders was fole heir at the time of the re-
covery fuffred : therefore it would be sugatory, if conftrued
as a condition.

The teftator meant the eftate and the name to go all to-
gether: not in moicties of the cftate. And it was “certain
that 4. 8. would Jecome fole heir, whenever Dercas fhould

R dic without iffue. Befides, Dorcas I¥ytes and Ambrofe Saup-
4 Beooke, Co- ders were bul one heir: and it was an entire defcent to both.
}_m;.m'r‘s‘pa. Audit muft have been an t entire entry for the breach : and

2 not in moicties. FEaffcourt verfus Weekes, 1 Lut. 802. one

179, pl. 8.
» co-parcener cannot enter for feIf and the other co-parcencr.
No entry can be for a moiety : they arc but one heir.
. There is a difference between parceners by cuflom, and

parceners by common law. The latter are conlidered as ome
reprefentative of the decealed : the former, as feveral; each
as to his refpeétive part.

As to provifoes tending to reftrain alienation by tenant in
tail—they faid, that an attempt to -introduce perpctuitics
all
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fhall never prevail. ‘They agreed, . that a limitation can not 1766.
make part of the eftate ceafe, and nat the reft: and con- .
fequently they admitted, that if this cftate ceafed as to Am- ém')
brofe Saundkrs, it alfo ceafed as to his iffue.  But they argued, on. ;m;:’
that it is no hardthip upou the iflue of dmbrofe Saunders. In Copaip, v.
fopport of which they cited what was faid by Lord Parker, Asupy and
in the cafe of Goodright verfus Wright, in 1 Sira. 32.in an- Others.’
fwer to the fuppofition of hardthip upon the iflue; who were '

not in being at the time of that devife. And in the cafe at

bar, Ambrofe Saunders had na iffue at the time of the devife.

Therefore the iffue of Ambrofe Saunders could not be the pri- .
mary obje& of the teftator’s regard; and the remainder-men - .
only fecondary objets of it. They infifted, that this breach

of the conditional limitation makes a total failure of inherit-

able iffue ; and therefore is the fame as if there were nome

at all.

Asto dmbrofe Saunders’s having time during bis whole life,
to take the name of Wykes—here is a time exprefsly limited 3
¢ ephenever the ecftate fhould come to the taker,” he was

shen to take the name of Wjyles.

But if it had not been particularly limi:cd, yet it ought to
have been done as foom as it could conveniently be done.
Whereas this recovery was abowve two ycars after the eftate
came to him : and he never took the namc; not even wupon
the recovery itlelf. Therefore he forfeited, on not doing it
immediately ; or atlealt as foon as conveniently might be.

As to Hales’s opinibn, in 1 Mod. 111. and the cafe of
Page verfus Hayward—they go upon the fuppofition ¢ that
¢ the condition was not at that time broken.”” But here it
was broken, at the time when the recovery was fuffered.

As to the /for of the pluintiff not taking the name immedi-
ately himfelf—he was not .to take it £/ be came into pof-
Jefiem o he has never entered”  He was not to take the name
awitbout e cflate. He took it as foon as he claimed the
eitate.

As to the provifo againft wafte being explicit in giviog
over the place wafted—though that fecond provifo is 1ndeed
more cxplicit than the former, yet the provifo now in queftion
contains a very ftrong implication : and all the words of this "
will cannot be fatisficd, unlefs this implication be made. ﬁ"
Therefore fuch an implication fhall be made upon this firft .-
provifo. . '

Lord MawnsrieLp, after flating the cafe, obferved, that
the only foundation of the plaintiff’s title is, ¢ that the ¢flate-
5 tail qvas to ceafe upon Ambrofe Saunders’s not taking the fir-

¢¢ name
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1766. ¢ name of Wykes; and that, for want of his taking fuch
Ua'a Y, ¢ firname, it went over to the next in remainder.”’
GULLIVER, . . . .
on demife The whole of this cafe is a queftion of conflrudion; pro-
Cosmux v.  vided the intention of the teftator be not contrary to law.
Asrsy and .
Others, * " With a view to effe@uate the intent of the teftator, it is
certain, that a condition may be conftrued into a limitation.
- And there is nothing plainer than the principles upon which
the cafe of Wellock verfus Hamond was determined ; ¢ that
¢¢ it muft be underftood in the nature of a limitation, when
¢¢ the cftate to which the condition ftands annexed is given
¢« to the beir at law : becaufe, in cafe it were a condition, it
¢ would defcend upon the heir Aimfelf, and . extinguith in
¢ him ; and there would be no remedy for the breach of it.””

But then that cafe goes on, and determines dire@ly con-
trary to the intent, ¢ that the law fhall carry it to the heir
¢ by the cuftom, without any limitation over.”

In that cafc, the money was to be paid by the eldeft fon to
his brothers and fifter, within two years after the death of -
the teftator’s wife. He did not pay it within two years:
but he paid it within five years.

And at a diftance of time the Court determined, ¢ that
. ¢ the heir by the cuffom fhould take advantage of the
V.antc 1934- « breach®.” - That, certainly, was contrary to the intention
of the teflator: for he only intended, ¢ that the heir at law

¢¢ fhould have it as a pledge.”

In the prefent cafe his Lordfhip held—

Firfl—That this is not a condition precedent. It cannot be
complied with inftantly. It is ¢ to take the name for them-
¢ felves and their heirs.”” Now many a&s are to be done,
+in order to oblige the heirs to take it : fuch as a grant from
the King, or an a& of parliament. It is not, therefore, a
condition precedent ; but, being penned as a condition, it muft
be a condition fubfequcrt. It cannot be a lLmitation : for, the
next provifo (againft waite) fhews that the teftator knew how
to limit over, when he thought proper to do fo. And in that
cafe, he did think it proper to do it : and therefore ¢har provi-
fo is turned into a limitation.

As to any implication of a Kmitation upon the firlt provifo
—the Court cannot intend or imply what does not appcar
0 be the teftator’s intention. And no fuch intention of the

' teftator
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teflavor appears in this cafe : rather the contrary, and yet it  1766.

is faid, ¢ that the effate-tail thall ceafe ; and it fhall go over to

¢¢ the next taker, by implication.” But there is no cafe or gyyyiven, on
suthority produced in fupport of fach implication. The cafe demife Conmiz
of Skyrae verfus Bond, and Thomas’s cafe, are, both of them, v. Asiay and
eontrary to it. Others.

A condition annexed to an ¢fate-tail can never be meant to
be compulfory : becaufe the teftator muft know, that the te-
nant in tail could bar it the very next term. Therefore this
condition could not be intended by the teftator to be eompul-
fory, fo as to bar the cftate-tail which he had given to Amérefe

$.

On this will, it is tlear that the teftator did nof ‘mean the
#flate-tail to ceafe : for the condition is impofed perfonally up-
on every heir—¢¢ The perfon or perfons to whom the eftate
“ fhall from time to time defcend or come.” Therefore
the teftator meant to pafs over only the particular perfon éreak-
ing the condition, and to impafe the forfeiture upon him or
them perfomally ; but never meant that the awbhok cflatetail
fhould ceafe. -

Now it is a limitation void in law, ¢ that an eftate tail
¢ fhall ceafe i part, and not in the whole.” The cafe of
Fermyn and Arfeot* is in point. It would be a limitation *V. ante 1935,
¥0id therefore in itfelf, even if it could be implied. '

It is not neceffary to inquire whether the Aeir at law can
take advantage of this condition, or not: it is enough, that
the prefemt plaintif cannot claim: It is plain to me, that

cannot : and I am clear that the teftator had no fuch
meaning as has been fuggefted and fuppofed on the part of
she plaintiff.

As to the queftion, ¢ Whether the condition was broken,
¢ or oot 2”’—In fuch a cafe, (of fo filly a condition as this is,)
the Court would perhaps incline againft the rigour of the for-
feiture. But as to this I give no opiniom ; nor upon Mr.
Blackfione’s ingenious conceit of the plaintiff’s not having
taken the name, and therefore having Aimfelf forfeited. The
plaintiff, who infifts fo ftri&tly upon this being a forfeitnre
of the eftate, has certainly no pretence to any favour from
the Court However, in this cafe, there 1s no need to
meddle with the queftion about the forfeiture : for the re-
covery was well fuffered ; and therefore the plaintiff has no
title.

Ver. IV. . C Mr.
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r766. d‘l:’r. ]uﬁxcc 7 wes—This is certminly wot a oouhn. o
Le, .

SNV v
GULLIIR,  qrpe cueftion them is, % Whether it b a conditions! kmis-

icmife \ A o e
'(é::nxz, v.  ation®’ 1am clearly of opimon, it is net. Doubticls, ‘tis
Asusr and mot an exprefs limitation : and an implication of one can cmly
Others. be made, in order to efefuate the teftator’s intention ; and

'muft be a neeeffary implication to that purpofe.

Now this would aat be fo. Exclufive of ¢his recovory, =il
the devifes would take effe@ according to the teflator’s insen-
tion, without fuch an implication. And the court will st
make an implication, to fupport an idl intention, beweficial
to nobody : nor fhall fuch an implication be made upon a limi-
tation after effates-tail.

- Mr. Hl cited the cafe of * Rudball verfus Milward, (ia
‘Savile 76. and Moore 212.)  But that cafe docs not come u
4 Note, Lord to @ limitation after an cftatetail. 4 ‘ .

Mansficld had '
obferved, at the end of Mr. Hill's argument, « that Rudhall v. Milward wes & hard do-
« termination, that there was no implied limitation ; and that the remainder was “ o the
gir at law, who was to take the advantage of the breach of the condition.”

. If this was to be eonftrued a conditional Lmitatios, it would

firip the iffue of Ambrofe Saunders; and comfequently defeat the

intention of the teflater; he never meant to exclude them. And
$ V. ante 1939, yet it is urged ¢ that they fhould be excluded.”}

% V.ante 1932,

It cannot, therefore, be confidered as a conditianal limitation;
Nor is it a condition fubfequeat : for, it would be nugatory ;
as Ambrofe Saunders might immediately {fuffer a common recove-
sy, and bar the eftate. It can only operate as a recommemdation
or defire.  And this is the ftronger; by reafon of the axprefs
condition annexed to the fecond provifo; (notwithitanding
that it is an ineffectual one.) . :

Mr. Juftice Zflon — Whether this be a condition, or a re-
commendation ; yet the rules of making implications do -not
Lold in the cafe now befere us. The cafes oited in fupport of
making the implication are founded upon raafoss which do not
exift in the prtfcnt cafe, : .

I take it to be a condition fubfequent ; and, as fuch, bar-
red by the common recovery. - ,

The cafe of Ru;zlball verfus Milward is beft reported in
Sanile 76. That was confidered as a condition, and not a
limitation.
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limvtatian.  And thar ip agrecable to Themer's pfc in § Ro.  1766.
& 411, , AU

The implication contended for; in the prefest cale, is con. ﬁu;;;,Y g
trary to the manifefl intention of the teftator ; who never meant Cozp:z, y.
that the ¢flate-tai/ thanld ceafe on a hicach of the cogdition Asgsx and
mentioned in the firf provifo. He certaiuly meang that the Others.
lue in tail thould 1ake, in cafe of a hreach upon the fecand pro- |
vifo. For the ¢ perfon to conlent to the wafte,” was the ifue
in tail ; it was not meant to exclude him. He agreed to the ob-
fexxation, « that the cafe of Fermyn ver{us ¢ dyfcott {eems to
wake this cgndition vaid #.””  He inclined to think that Ame ® V. snte,
brafe Saangers had his swhofe kfe for taking the nama. He con- 1935-  194%
cumred in opinion with Lord Magsfeld and Mr. Julice 2ates, ’
¢ that the leffor of the plaiotiff had no title.”

Mr. Juftice Hewstt — If this be confidered as a condition,
it is collateral and fubleguent,; and would be deftroyed by the
recovery.

Such a provifo as this is, fhall operate as a limitation,
where there is a devife over; and alfo in fome cafes -where
the devife is to the beir. The latter is an implied conditional -
limitation : and this cafe muft be of that fort, if it were a
limization at al. .

Bot here the intention of the teftator appears to be cantra
to fuch implications. Such an implicatian would defcat the if-
fue : whereas he intended that they fhould be the next takers,
in cafe of a breach 3 not that they fhould fuffer by it.

However, there is no authority that fuch an implication of
3 devife over cap he made, after a devife in 742/,

Wellpck verfus Hamond was 2 devife of a fee, Andif it bad
been conftrued a condition, jt wuft have delcended to the el
deft fon upon bis owa breach of it.

Rudball's cafe fecems rather to have been confidered as a cons
dition, than as a limitation. However, ’tis no authority is

the prefent cafe.

In the cafe of Fermyn verfus drjrot, the provifo was repug.

sant : it could not take effeét by law. The eftate was ¢ to

“ ceafe, as if the tenant in tail male was naturally dead. But

« the mere death of fuch a perfon docs not determine his ef-
* tate. It muft be a dying without iffue male.”’+ So, here,a + 1 Co. 36'3.
kike repugnancy weuld follov& upon a like conftruion. A
2 s
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1766. As to its being only a recommendation—1I find no cafe in the
‘books about recommendations : and I fhall not enter into the
queflion “ Whether this is to be confidered as a mere recom-

f,‘:“;:,',,';;,“ ¢ smendation, or as a condition.”

Coaniz, V. . '. )
Asuay and Thomas’s cafe in 1 Ro. Abr. 411. 843. feems in point. If
Others. that was a fingle beir, that cafe 1s in point : if not, one coheir

® V. Bro. Abt. may * enter for both. And no advantage was here taken of the
Coparceners, 8. 4ondition, defore the recovery was fuffered.

He concluded with faying, that this condition, or whatever
elfe it may be called, is not fuch a limitation as will carry the
eftate over to the next remainder-man, upon breach of the con-
dition enjoined : and therefore the plaintiff, who is that next
remainder-man, and only claims as being fo, can have no title

to recover.
Per Cur. unanimoufly—
Let the poffea be delivered to the defendant.
day, 17th g .
Nov mss.? Howe, Efq. wer/. Nappier.
Probibition Prohibition liad been moved for, to the Court of Admi-

ralty, in a fuit there for feamen’s wages, upon a fug-
mﬁ:l:;. the geftion ¢ that it was by deed executed.”’ 1t \gv:a upol:n an Eaft
Court, in a fuit India Company’s charter-party : which are always (as it was
there for fea- faid) under feal.
men’s wagc;,e if .

Agrecment On the lat day of laft term, Mr. Dunning fhewed caufe
?E:f izl or vader againt the prohibition ; and alledged that thdge conttals ufed
1 Ld. Raym. to be without deed: butby 2 G. 2. c. 36. it was provided that
577. 1206.  they fhould be in writing, declaring the wages, and exprefling *
the voyage. That a& fays ¢ The agreement fhall be
$ Sed. 1. * made in ewritiug.1> But it did not intend to deprive the fai-
' ' lors of the benefit of fuing in the Admiralty-Court; where
they could obtain their wages in a more fummary and expediti-

ous method, than in the common law courts.

Sir Fletcher Norton and Mr. Walker, contra, argued for the
prohibition ; and urged, that the Admiralty-Courts have no
jurifdi@ion, where the contra& is under feal. 2 Sir F. S. 968.
Day ¢t al. werfus Searle, 1 Salk. 31. Opy verfus Addifon. [V. 12
Mod. 38. 8. C.] 1 Ld. Raym. 577. [Sec it alfo in 2 Mod. 405.]
Clayv. Snelgrave.  They proceed by a different manner of proof :
they require ta0o witnefles 5 the comunon law, only ore.
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