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own fault, he ſhall not have ſuch leave. So, in caſe of not 1766.

going on to trial, if it is his own laches, he ſhall pay coſts.

(To which alſo Lord Mansfield agreed.) Therefore, the . -queſtion is, “Whether there is laches or delay; or whether itë. T v.

“ be a fair tranſačtion ?” Now this was fair and candid. -

The plaintiff has done better for the defendant, than if he

had gone on to trial : he diſcovered he was in the wrong ;

and as ſoon as he knew it, defifted.

The Court granted Mr. Dunning's motion,

“ to diſcontinue without payment of coſts:” but the plain

tiff was not to bring any new ačtion, without * leave of the

Court. [* There might perhaps, ariſe aſſets in futuro ; and

then it would be reaſonable for the executor to have leave to

bring a new ačtion.]

Brown, qui tam, verſus Bailey. Wedneſday,

- 12 Nov. 1766.

HE Court made a rule, That where they give "leave • v. 18 Eliz.

to compound a penal action, the king's half of the compo- c. s. ſ. 3 &

fition ſhall be paid into the hands of the maſter of the 4 made per

Crown-office, for the uſe of his majeſty. Fº* *
12. C. -

Gulliver, on the Demiſe of Ambroſe Corrie, Friday 14th

Clerk; and alſo on two ſeveral Demiſes of the ****

ſame Perſon by the name of Ambroſe Wykes, (1 Black Rep.

Clerk; againſt Shuckburgh Aſhby, Eſq. and * * *

Others.

HIS was a ſpecial caſe in ejećtment. The cauſe came conditional li

on to be tried at the laſt Lent-aſſizes for the county of mitation can

Northampton, before Mr. Juſtice Tate: ; when it was agreed, not be implied,

by conſent of the parties, that, although a verdićt was foundº

for the plaintiff, on the laſt demiſe, it ſhould be ſubject to*:::::

the opinion of this Court upon the following caſe. of teſlator.

IWilliam Wykes, Eſq. being ſtiſed in fee of the eſtate in

queſtion, (ſubjećt only to a mortgage of part thereof,) on the

15th of Auguſt 1736, made his laſt will in writing duly exe

cuted and atteſted; whereby he deviſed, (amongſt other

things,) in caſe he ſhould die without iſſue, that after the

death of his wife, the premiſes ſhould go to his filter Dorcas

Hºlcº, for life; and after her deceaſe, unto his nephew

Ambroſe Saunders and the heirs, male of his body lawfully be

gotten; and the heir male of their bodies lawfully begotten;

and for want of ſuch iſſue, unto the heirs male of the º,
O
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Ash BY and

Ot.crs.

of his fiſter Dorcas Wykes, and the heirs male of their body

lawfully begotten; with remainder to his wife and ne

phew's godſon, Ambroſe Corrie (the leſſor of the plaintiff) and

the heirs male of his body lawfully begotten; and the heirs

male of their body lawfully begotten ; remainder to the

heirs of the body of his nephew Ambroſe Saunders ; remain

der to the heirs of the body of his fifter Dorcas IVykes ; re

mainder to his kinſman Robert Ekins, and the heirs male of

his body in tail male; remainder to his own right heirs for

ever : “Provided always, and this deviſe is expreſsly upon

“ this condition, that whenever it ſhall happen that the ſaid

“manſion-houſe and ſaid eſtates, after my wife's deceaſe,

“ſhall deſcend or come unto any of the perſons herein be

“ fore named, [that] the perſon or perſons to whom the

“ ſame from time to time ſhall deſcend or come, [that he or

“ they] do or ſhall then change their ſrname, and take upon

“ them and their heirs the ſirname of Wykes only, and not

“ otherwiſe.” But, in this proviſo, there is No deviſe over.

Yet there is another proviſo (which immediately follows)

prohibiting waſte, without the conſent of the perſon to whom

the premiſes ſlal' next come ; and in this latter proviſo, there

is a deviſe over to the perſon who is or ſhall be next entitled

to the premiſes expectant upon the death of the waſter, of

ſuch part of the eſtate upon which waſte ſhall be committed

or ſuffered : and ſo, totics quotier, on every committing or

ſuffering waſte by the perſon in poſſeſſion, without ſuch con

ſent as aforeſaid.

On the 9th of May 1742, the teſtator died without iſſue #

leaving his fiſter Dorcas Wykes, ſpinſter, and Ambroſe Saun

dirt, (the only ſon of Sarah Saunders, his other ſiſter, then

deceaſed,) his co-heirs ; and his widow entered upon the

eſtate, and enjoyed it till her death. And upon her death,

which happened on the 16th of january 1747, his ſiſter

Dorcas entered and enjoyed till 26th of December 1756;

when ſhe died without iſſue; and Amlroſe Saunders, who

was then the teſtator’s ſole heir at law, entered, and enjoyed

till 8th of Očiober 1765, when he died without itſue ; and

the defendant Shuckburgh Aſſº'y entered, and has (together

with the other defendants, his tenants) been in poſſeſſion

ever ſince.

On the 8th and 9th of F.bruary 1759, the ſaid Ambroſ:

Saunders, being in poſſeſſion, executed indentures of leaſe

and releaſe, and became vouchee in a common recovery,

which was ſuſcred in the Eaſier term following : but Never

ch as GFD H is NAME of Sainders, nor took upon him the ſºr

same of JWykes.

" . On
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On the 17th of january 1766, the leſſor of the plaintiff

entered, for breach of the proviſo, by Ambroſe Saunders, not

taking the name of Wykes.

It appeared, upon the trial, that Ambroſ. Saunders, by in

denture dated 26th Odober 1757, had mortgaged part of the

premiſes in queſtion.

The queſtion was, “Whether, on the caſe above ſtated,

“ the plaintiff was entitled to recover, in this ejectment,

“fuch parts of the premiſes mentioned in the declaration

“ as are not compriſed in the ſaid indenture of 26th of Oc

“tober 1757, or any part thereof *

This caſe was argued twice: firſt, by Serjeant Glynn for

the plaintiff, and Serjeant Leigh for the defendants; and the

ſecond time, by Mr. Hill for the plaintiff, and Mr. Blackſon,
for the defendant.

Serjeant Glynn and Mr. Hill argued, that the plaintiff has

a title to recover; both upon the general rules of conſtruc

tion, and legal authorities; and to effectuate the intent of the

teſtator.

They endeavoured to ſhew, that the proviſo “to take the

“firmame” operated as a conditional limitation, Not as a con

dition ; and therefore the leſſor of the plaintiff’s title ac

crued before the common recovery was ſuffered.

They previouſly diſcuſſed the legal notion of a condition,

and of a limitation ; and cited Co. Lit., 201. a, b. 214. b. 215.

a. b. and ſaid, that conditional limitations differ from condi

tions ſubſequent ; and have different properties. 2 Salk. 570.

Page verſus Hayward. 1 Went. 202. the Lady Anne Frye's

Caſe.

Wherever the eſtate determines by way of limitation

(though a collateral or conditional limitation) it will go over

to the next perſon appointed to take, without any deviſe

over : but if the condition or limitation is annexed to an

eſtate of fee-fimple, then it will go to the heir, (either ge

neral or ſpecial,) unleſs there be a limitation over.

Wherever ſeveral eſtates are deviſed one after another, if

any of the preceding eſtates beaome void, the next remain

der-man ſhall take, though there be no expreſs deviſe over.

A remainder veſſed cannot be devºſſed by the determina

tion of the preceding eſtate : and conſequently, it muſt

take effect immediately. 2 Co. 51. a. Sir Hugh Cholmley's

Caſe,

1766. . .

C/YTNU

Gulliver,

on demiſe

CoRRIE, v.

Ashby and

Others.
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Caſe, 2 Buff. 425. Rolert verſus Roberts. 3 Lev. 437.

Duncomb verſus Duncomb. Perk. § 567. Bro. Deviſe 4.

There is no diſtinétion between remainders depending on

eſtates tail, and remainders upon eſtates for life. Where

the deviſee in tail dies or refuſes, the next in remainder

ſhall take. In proof of which, they cited Cro. Eliz. 423.

and the caſe of Goodright verſus Wright, 1 Strange 25. and

that of Goodright verſus Corniſh, in 4 Mod. 255. and I Lord

Raym. 3. and 1 Salk. 226. S. C. where the Court held,

“ that if the remainder to the heirs male of john Knowling

“ was void in point of limitation, then the next remainder

“ limited to Richard took effect preſently.”

And there is no difference, in point of reaſon, where the

eſtate tail is originally void, and where it determines by matter

ex poſt fado.

An authority preciſely to the point, is Rudhall verſus Mil

ward, Moore 212. M. 27 & 28 Eliz. (at which time a

condition to reſtrain a diſcontinuance was, and perhaps is

now, holden to be good; though a condition to reſtrain a

common recovery is not ſo.) It was determined, “ that

“ William Rudhall was enabled to take benefit of the breach,

“ whether it was a condition or limitation.” And Lord

Chief Juſtice Hobart ſays, in the caſe of Sheffield verſus Rat

cliff, (page 346.) “ that by the ceſſer of an eſtate-tail,

“ it accrues to him in reverſion.”

So that wherever the precedent eſtate-tail becomes abſo

lutely void before a diſcontinuance, the eſtate ſhall not totally

fail; but the next veſted remainder ſhall take effect. And

eſtates tail are only barrable by common recovery ; or diſcon

tinuable by fine or feoffment.

They argued ſecondly—That here, Saunders's eſtate became

void; and the plaintiff’s remainder was let in. This, they

faid, was the INTENTion of the teſtator ; which is to be

ſupported, if it can be ſo by the rules of law. And they

obſerved that a teſtator is not confined to technical terms.

This proviſo operated as a limitation to the deviſe to Saun

alers.

The three firſt deviſes (after that to his wife) are in tail

male : provided, “ that the perſon or perſons to whom the

“eſtate ſhall come, [he or they] ſhall change their firname,

“ and take and uſe the firhame of Wykes only, and not other

* wift.”

This
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This proviſo operated as a limitation to the deviſe to 1766.
Saunders ; and extend to all the deviſees. Q_^^_J

The whole will is to be confidered as one ad; it was equally certives,

the teſtator's object, “that Saunders ſhould take his name, as on demiſe

“ that he ſhould take his eſtate.” The former was indeed Cokkie, v.

the teſtator’s primary intent ; and he meant this as a limita-Alºx and

tion. And the deviſee ought not to retain the eſtate, unleſs*

he performs the condition, or conditional limitation ; which

were the ſame thing in the idea of the teſtator; for he could

not mean it as a condition, in the ſtrid legal ſenſe of that

word; becauſe Saunders was his heir at law. And they

cited Cro. Eliz. zo.4. IWellock verſus Hamond, and Cro.

jac. 56. Curteis verſus IWolverſion, to prove this to be a li:

mitation. The former of theſe two caſes, namely, that of

Hellock verſus Hamond, is alſo in 2 Leon. I 14. and 3 Co. 20.

b. (cited in Boreaſon's Caſe :) but Mr. Hill cited it from

Cro. Eliz. 204. The word “paying” was conſtrued a li

mitation, and not a condition : “ and, being a limitation,

“ the law ſhall conſtrue it, that upon non-payment his

“ eſtate ſhall ceaſe; and then the law ſhall carry it to the

“ heir by the cuſtom, without any limitation over.” He ob

ſerved, that the caſe in Dyer 31.7. mentioned in 3 Co. 21. a.

ſhould be 316. b. pl. 5. (As it certainly ſhould.)

A condition can only go to the heir at law. But the cuſtom

ary heir came in there, as upon a limitation.

So here the remainder-man ſhall come in, upon the breach

of this conditional limitation; as the proviſo muſt operate by

way of limitation. The heir at law cannot take, till all the

limitations are ſpent. This is a deviſe over, by implication at

leaſt, if not in expreſs terms. But

Thirdly—If it be ſtill objected, “that the teſlator has not

“ deviſed over in expreſ; terms, upon breach of this condi

“ tion :”

They anſwered, that it was not neceſſary for him to keep

to exact and technical terms; even if he had, in this caſe

of not taking his name, the ſame intention of the eſtate's go

ing over, as he has expreſsly directed in the caſe of waite :

and in that caſe, he has only given over the mere place waſhed;

not the whole eſtate.

As to any objećtion that may be raiſed from no particular

time being fixed upon, at which the condition may be ſaid to

be broken—the anſwer is, that “ it was broken before the

“common recovery was ſuffered.” The common recovery

caine
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1766. came too late. Page verſus Hayward, 2 Salk. 570. and P

Urºy N_y gott, on common recoveries, 175. Benſon verſus Hodſon, 1

Mod. I 11. The ſame obječtion might have been made, ifGullive R - -

on demif' the eſtate had been expreſsly deviſed over, in caſe of a breach

Corrie, v. of this conditional limitation.

Ashby and

Others. It is ſufficient, that we ſhew a non-performance of the

condition, at the time of Ambroſe Saunders's coming to the

eſtate; and that he lived near nine years, and yet never

changed his name, nor took the name of IWykes. They ſhew

no performance at any time: which ſhould come on their fide,

if there was any pretence of a performance at all.

Therefore they prayed judgment for all the premiſes, except

that part that was in mortgage.

Serjeant Leigh and Mr. Blickſ one argued on behalf of the

defendant; and principally inſiſted on the intention of the

teſtator, which does by no means ſupport or confiſt with

their notion of a conditional limitation ; or implication of a

deviſe over, in order to effectuate the teſtator’s intention.

-

This deviſe can only be confidered either as a condition

precedent, or a condition ſubſequent. -

In fact, it is only a condition ſubſ?uent. And a condition

ſubſequent cannot be taken advantage of by a ſtranger, (as

the leſſor of the plaintiff here is,) but only by the heir at

law. And it is barrable by a common recovery, according

to the opinion of Hale, in 1 Mod. I 10, 11 1. Benſon verſus

Hodſºn. - -

Where a teſtator deviſes over, it cannot go to the heir at

law. I P'entr. 199. 203. Porter verſus Lady Ann Fry Car

ter 171. Rundale verſus Ecky and others; and there are

ſome other caſes of conditional limitations; and where the

condition would become extinct by the deſcent to the heir

upon breach ; as in the caſe of Wellock verſus Hamond. But

the preſent caſe does not fall within that of ſellock verſus

Hamond. That was holden to be a limitation ; this is a con

alition.

In this proviſo, there is no deviſe over. In the next, there

is : namely, in caſe of waſte; in which caſe, the perſon is

to forfeit to the next taker. But the waſter is to forfeit only

the locus vſlatus. And this ſecond proviſo is very properly

worded. -

Therefore, 1ſt, The teſlator knew how to limit over, when

*e judged proper to do ſo; and, 2dly, He did not intend or

ſuppoſe
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ſuppoſe that the whole eſtate ſhould go over, without a deviſe I 766.

bver; becauſe, in the caſe of waite, he gives only th/ocus U/TNTNL)

vaſtatus. GULL1v ER,

on demife

And no argument can ariſe from Ambroſe Saunders's being Conse, v.

heir at law to the teſlator; becauſe, in fact, Amlroſ. Saun- Aºny and

der, was not ſºle heir at law, at the teſtator's death: Dorca. 9".

143ker was then co-heir with him. And if it is a conditional

limitation now, it muſt have been ſo at the time of the tella

tor's death. But it was not ſo then ; nor can it be made ſo

now, by a ſubſequent event. -

The teſtator meant, that the eſtate ſhould paſs entire. He

did not intend that the eſtate-tail ſhould be defeated by the

fault of the firſt taker. The caſe of jermyn and Arſ ot, in

4 Leon. 83. 1 Anderſon 186. 2 Anderſºn 7. Moore 364

and 1 Rep. 85. (in Corbet’s €afe) proves,” that the eſtate

“tail cannot be defeated in part, and remaid in part.”

The law will not raiſe ſuch an implication as this, upon

an eſtate-tail. Wellock verſus Hamond (which is the only caſe

of an heir by cuſtom taking advantage of the breach) was a

fee; and was a deviſe of the whole fee. And Cro. Eliz. 205.

is expreſs, “ that being a limitation, the law ſhall conſtrue it,

“ that upon the non-payment of the money, his eſtate ſhall
“ ceaſe: and then the law ſhall carry it to the heir by cuſtom, t

“without any limitation over.” In the caſe of Skirne and

Dame Bond, in 1 Ro. Alr. 412, title Condition, pl. 6. it

was reſolved, “that if a man deviſes land to another in tail,

“ upon condition that he ſhall not alien ; and that if he dies

“ without iſſue, it ſhall remain over to another in fee; and

“ after, the deviſee aliens; yet he in remainder can not enter

“ for the condition broken ; but the heir at common law: for

“ this is no limitation, but a condition.”

Though it might have been conſtrued a limitation, if it had

been annexed to an eſtate in fee ; yet when it is annexed to an

eſtate-tail, it ſhall be conſtrued a condition, for the ſake of the

iſſue. Dorothy Wykes might have left iſſue: and they ought

not to have been deprived of their moiety.

The caſe of Rudhall verſus Milward, in Moore 212. is a

confuſed note: nothing can be collected from that report,

“ whether it was a condition, or a limitation.” But Savil

76. S. C. explains it, and ſhews clearly, “that it was a con

“dition, and not a limitation.”

Thomas's Caſe, in 1 Ro. Ahr, 41 1. title “Condition on &

Limitation,” pl. 1. and 843, letter L, pl. 1. is in point:

and
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Others.

and that was determined five years ſubſequent to the eaſe of

l/ellock verſus Hamond. It was a deviſe to his daughter in

tail, with divers remainders over: provided, “ that the

“ daughter, and every one in remainder, ſhould permit and

“ſuffer T. (who then occupied the land) to enjoy it during his

“life.” This is not a limitation; though the daughter was

heir general, and ſo was herſelf to have the advantage of the

condition, if it be a condition: notwithſtanding which, it was

holden to be a condition.

And theſe two caſes are reconcilcable, only by the diſtinétion

between being in fee, and in tail.

Therefore they concluded, that no limitation ſhall be raiſed

in the preſent caſe, by implication.

But even ſuppoſing, that it might be conſtrued as a con

ditional limitation—yet, 1ſt, There is no breach ; 2dly, If

there was, the leſſor of the plaintiff could not take advantage

of it.

Firſt—The perſon required to change his name, had his

whole lift-time to take the firname of Hykes. And as an

authority for this affºrtion, they cited Bothie's Caſe, in 6

Rep. 30, 31. And in 4 Leon. 305. caſe 425. it was agreed

by all the judges, “that conditions which go in defeazance

“ of an eſtate, are odiour in law; and no re-entry ſhall in

“ ſuch caſe be given, unleſs the demand be preciſely and

“ ſtrictly followed.”

The words “not otherwiſe” in this proviſo, only mean

* no other name.” -

The taking the name of Wyſes was of no benefit to any

body ; and the deviſees are not fixed to a particular time.

Therefore the condition is not broken, if the poſſeſſor of the

eſtate takes the name at any time during life.

Ambrºſe Saunders was heir at law for half. The Court

will not preſume him conuſant of the will and proviſo.

However, it certainly was not neceſſary for him to do it in

ſlantly : he muſt, at leaſt, have convenient time. And

convenient time is during the whole life of the taker; it being

left ind finite ; and no benefit accruing to any body by his tak

ing the name.

Conſequently, Ambroſe Saunder, had a good ſlate-tail in

him, at the time when he ſuffered the common recovery;

and thereby acquired a fee. I Mod. 11 1. Benſºn verſus

Hodſon, 1 Sali. 579, the fourth adjudication in Page verſus

Rayward. -

*

In
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In that caſt of Page verſus Hayward, 2 Salk. 57c. re

ported alſo by Mr. Pigott in his treatiſe of Common Reco

veries, page 175. the condition was—“ to marry a Searle;

and Mary Bryant had ačtually married another man : yet,

ftill, there was a poſſibility of her performing the con

1766.

Q_^^,

GULLiv ER,

on demiſe

CoRRIE, v.

dition. Bnt it was reſolved, that if it had been—“ provid. Ashay and

“ed, and upon condition, that if ſhe marry any but a Searle,

“it ſhall then remain and be to J. S. and his heirs;” a com

mon recovery ſuffered before marriage would bar the eſtate-tail

and remainders; and though ſhe after marry with another,

it ſhall not avoid the recovery.

Secondly—But even admitting that it was conditional li

mitation, and that Ambroſe Saunders'ought to have taken the

name preſently, yet the leſſor of the plaintiff can have no

right to recover. For, upon a limitation, the eſtate ceaſes,

without entry or claim: and the law caſts it upon the party

to whom it is limited. To prove which, they cited Moore

633. Anthony Mildmay verſus Humphrey Mildmay. Carter

171. Sir William jones 58. Walter Foy verſus //iii.am Hyrde.

Co. Litt. 214. b. 1 o Rºp. 49. and 2 Mod. 7.

Therefore, upon their own principles, Carrie ought imme

diately to have taken the name of Wykes : and ſo on. So

that at the laſt, by a circuity, it would come round again to

Ambroſe Saunders, the heir at law.

But Ambroſe Corrie did not enter and take the name. So

that he is under this dilemma: that either the eſtate of Am

broſ. Saunders did not ceaſe upon Saunders's not immediately

taking the name of Wykes : or (if it did) then his own eſtate

muſt have ceaſed, upon his not having immediately taken the

name of Wykes : and the perſon next in remainder muſt take.

So that, either way, he could have no title.

Even at the time of his bringing the ejećtment, he had not

taken the name of IVykes, and 14.3kes only. For one of the

demiſes is by the name of Amlroſe Corrie : though the other

two call him Ambroſe Wykes : ſo that he did not take the

name of Wykes only. Now the eſtate and the condition muſt

veſt together. If he was in by relation, he ought alſo by re

lation to have taken the name of Wykes only.

Therefore quacunque via datá, he has no title to recover,

in this ejectment.

In

OTHERs.
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I 766 In reply—The counſel for the plaintiff endeavoured to ſup

- port their former grounds of the leſſor's title; and to anſwer

the objećtions that had been made to it.
GULLIvra,

on demiſe -

Coaxie, v. Their argument conſiſted of two parts: 1ſt. That the pro

Ashay and viſo ought to be conſtrued as a limitation ; 2dly, That an

Others, implied deviſe to the plaintiff appears upon the face of the

will. -

~ They argued, that this proviſo ought not to be conſtrued

as a condition ſubſequent, but as a conditional limitation ; both

according to the rules of law, and according to the intention

of the teſtator: and conſequently, the heir at law ſhall not

take, on breach of it; eſpecially, as he was here the very

perſon who broke it.

As to the caſe of Porter verſus Frye, (Lady Anne Frye's

Caſe) I Went. zoz. that they ſaid, was a reſtraint on marriage:

and whenever the condition is in reſtraint of marriage, it

* Lord Man- will fail, unleſs there be a deviſe over”; as in the caſe of

field fid, that Hervy verſus Afton.

was a condi

tion precedent; and therefore the eſtate never veſted. And in chancery it is held, “that

“ſubſequent conditions of forfeiture in reſtraint of marriage are only meant

“ in terrorem ; unleſs there is a deviſe over.”

Where the heir at law is the only perſon that can take a

benefit by the breach, it is a conditional limitation : be

cauſe it would be nugatory “to conſtrue it a condition.”

And here Ambroſe Saunders was ſole heir at the time of the re

cºvery ſuffered : therefore it would be nºgatory, if conſtrued

as a condition.

The teſtator meant the eſtate and the name to go all to

gether: not in moieties of the eſtate. And it was certain

that A. S. would become ſole heir, whenever Dorcas ſhould

• die without iſſue. Beſides, Dorcas Jºy! - and Ambrºſ: Sauw

dºrs were but one heir : and it was an entire deſent to both.

rook - - - -

tº: º And it muſt have been an it entire entry for the breach ; and

179, pl. $." not in moieties. Eaſtcourt verſus Weekes, 1 Lut. 8oz. one

co-parcener cannot enter for ſelf and the other co-parcener.

No entry can be for a moiety: they are but one heir.

- There is a difference between parceners by cuſtom, and

parceners by common law. The latter are conſidered as one

repreſentative of the deceaſed : the former, as ſeveral; each

as to his reſpective part.

As to proviſoes tending to reſtrain alienation by tenant in

tail—they ſaid, that an attempt to introduce perpetuities

ſhall
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ſhall never prevail. They agreed, that a limitation can not 1766.
make part of the eſtate ceaſe, and not the reſt; and con

ſequently they admitted, that if this eſtate ceaſed as to Am- GUL ...

irºft Sainders, it alſo ceaſed as to his iſſue. But they argued, ...”

that it is no hardſhip upou the iſſue of Ambroſe Saunders. In coºls, v.

ſupport of which they cited what was ſaid by Lord Parker, Ashry and

in the caſe of Goodright verſus I/right, in 1 Sira. 32. in an-Others.

ſwer to the ſuppoſition of hardſhip upon the iſſue; who were

not in being at the time of that deviſe. And in the caſe at

bar, Ambroſe Saunders had no iſſue at the time of the deviſe.

Therefore the iſſue of Ambroſe Saunders could not be the pri- *

mary object of the teſtator's regard; and the remainder-men -

only ſecondary objects of it. They infilted, that this breach

of the conditional limitation makes a total failure of inherit

able iſſue; and therefore is the ſame as if there were none

at all.

As to Ambroſe Saunder's having time during his whole life,

to take the name of Wykes—here is a time expreſsly limited :

“ whenever the eſtate ſhould come to the taker,” he was

iken to take the name of JWykes.

But if it had not been particularly limited, yet it ought to

have been done as ſoon as it could conveniently be done.

Whereas this recovery was above two years after the eſtate

came to him ; and he never took the name ; not even upon

the recovery itſelf. Therefore he forfeited, on not doing it

immediately ; or at leaſt as ſoon as conveniently might be.

As to Hales's opinion, in 1 Mod. I 1 1. and the caſe of

Page verſus Hayward—they go upon the ſuppoſition “that

“ the condition was not at that time broken.” But here it

was broken, at the time when the recovery was ſuffered.

As to the leſſºr of the plaintiff not taking the name immedi

ately himſelf—he was not to take it till he came into poſ:

ſºftºn : he has never entered: . He was not to take the name

zeitãout the eſtate. He took it as ſoon as he claimed the

citate.

As to the proviſo againſt waſte being explicit in giving

over the place waſted—though that ſecond proviſo is indeed

more explicit than the former, yet the proviſo now in queſtion

contains a very ſtrong implication ; and all the words of this

will cannot be ſatisfied, unleſs this implication be made. #

Therefore ſuch an implication ſhall be made upon this firſt “

proviſo. -

Lord MANsfield, after flating the caſe, obſerved, that

the only foundation of the plaintiff’s title is, “that the ſlate

“ tail was to ceaſe upon Ambroſe Saunders's not taking the fir

** name
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1766. “ name of IWyker ; and that, for want of his taking ſuch

Q_^^_) “ firmame, it went over to the next in remainder.”

. ...' The whole of this caſe is a queſtion of conſtručion; pro

corris v. vided the intention of the teſtator be not contrary to law.

Ashby and -

Others. -- With a view to effectuate the intent of the teſtator, it is

certain, that a condition may be conſtrued into a limitation.

And there is nothing plainer than the principles upon which

the caſe of Wellock verſus Hamond was determined ; “that

“ it muſt be underſtood in the nature of a limitation, when

“ the eſtate to which the condition ſtands annexed is given

“ to the heir at law - becauſe, in caſe it were a condition, it

‘ would deſcend upon the heir himſelf, and extinguiſh in

“ him; and there would be no remedy for the breach of it.”

But then that caſe goes on, and determines direétly con

trary to the intent, “ that the law ſhall carry it to the heir

“ by the cuſtom, without any limitation over.”

In that caſe, the money was to be paid by the ºldeſt ſon to

his brothers and fiſter, within two years after the death of

the teſtator's wife. He did not pay it within two years :

but he paid it within five years.

And at a diſtance of time the Court determined, “ that

“ the heir ly the cuſtom ſhould take advantage of the

“breach".” That, certainly, was contrary to the intention

of the teſtator: for he only intended, “ that the heir at law

“ſhould have it as a pledge.”

* V. ante 1934.

In the preſent caſe his Lordſhip held—

Firſt—That this is not a condition precedent. It cannot be

complied with inſtantly. It is “ to take the name for them

“ſelves and their heirs.” Now many acts are to be done,

in order to oblige the heirs to take it : ſuch as a grant from

the King, or an act of parliament. It is not, therefore, a

condition precedent ; but, being penned as a condition, it muſt

be a condition ſubſequent. It cannot be a limitation ; for, the

next proviſo (againſt waſte) ſhews that the teſtator knew how

to limit over, when he thought proper to do ſo. And in that

caſe, he did think it proper to do it: and therefore that provi

ſo is turned into a limitation.

As to any implication of a limitation upon the firſt proviſo

—the Court cannot intend or imply what does not appear

to be the teſtator's intention. And no ſuch intention of the

teſtator
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teſtator appears in this caſe: , rather the contrary, and yet it 1766.

is ſaid, “that the eſtate-tail ſhall ceaſe ; and it ſhall go over to

“ the next taker, by implication.” But there is no caſe or Gºrrºs, Y.

authority produced in ſupport of ſuch implication. The caſe demiſe Corris,

of Skyrne verſus Bond, and Thomas’s caſe, are, both of them, v., Asway and
contrary to it. Others.

A condition annexed to an eſtate-tail can never be meant to

be compulſory : becauſe the teſtator muſt know, that the te

nant in tail could bar it the very next term. Therefore this

condition could not be intended by the teſtator to be compul

ſory, ſo as to bar the eſtate-tail which he had given to Ambroſe

Saunders.

On this will, it is clear that the teſtator did not mean the

effate-tail to ceaſe : for the condition is impoſed perſonally up

on every heir—“ The perſon or perſons to whom the eſtate

** ſhall from time to time deſcend or come.” Therefore

the teſtator meant to paſs over only the particular perſon break

ing the condition, and to impoſe the forfeiture upon him or

them perſonally ; but never meant that the whole ſlate-tail

ſhould ceaſe.

Now it is a limitation void in law, “ that an eſtate tail

“ſhall ceaſe in part, and not in the whole.” The caſe of

Jermyn and Arſcot * is in point. It would be a limitation *W, ante 1935.

void therefore in itſelf, even if it could be implied.

It is not neceſſary to inquire whether the heir at law can

take advantage of this condition, or not: it is enough, that

the preſent plaintiff cannot claim : It is plain to me, that

he cannot : and I am clear that the teſtator had no ſuch

meaning as has been ſuggeſted and ſuppoſed on the part of

the plaintiff.

As to the queſtion, “Whether the condition was broken,

“ or not *—In ſuch a caſe, (of ſo filly a condition as this is,)

the Court would perhaps incline againſt the rigour of the for

feiture. But as to this I give no opinion ; nor upon Mr.

Blackſtone's ingenious conceit of the plaintiff’s not having

taken the name, and therefore having himſelf forfeited. . The

plaintiff, who inſiſts ſo ſtrictly upon this being a forfeiture

of the eſtate, has certainly no pretence to any favour from

the Court However, in this caſe, there is no need to

meddle with the queſtion about the forfeiture : for the re

covery was well ſuffered; and therefore the plaintiff has no

title.

Vol. IV. - C Mr.
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r?66. Mr. Juſtice Tater—This is certainly not a condition pre

UAy-NJºaº".

‘....” The queſtion then is, “whether it be a cºnditional imit
colºre, v. “ation?” I am clearly of opinion, it is not. Doubtleſs, 'tis

Ashby and not an expreſs limitation: and an implication of one can only

Others. be made, in order to ºff-duate the teſtator's intention; and

muſt be a neceſſary implication to that purpoſe.

Now this would not be ſo. Excluſive of this recovery, all

the deviſes would take effect according to the teſtator's inten

tion, without ſuch an implication. And the court will not

make an implication, to ſupport an idle intention, beneficial

to nobody: nor ſhall ſuch an implication be made upon a limi

tation after ºffates-tail.

Mr. Hill cited the caſe of " Rudhall verſus Milward, (in

Savile 76, and Moore 212.) But that caſe does not come up

f Note, Lord to a limitation after an eſtate-tail.t

Mansfield had

obſerved, at the end of Mr. Hill's argument, “that Rudhall v. Milward was a hard de

“ termination, that there was no implied limitation; and that the remainder was “to the

kgir at law, who was to take the advantage of the breach of the condition.”

* W. ante 1932.

If this was to be conſtrued a conditional limitation, it would

ſtrip the iſſue of Ambroſe Saunders; and conſequently defeat the

intention of the teſtator; he never meant to exclude them. And

# v. ante 1939, yet it is urged “that they ſhould be excluded.”f

It cannot, therefore, be confidered as a conditional limitation;

Nor is it a condition ſubſequent : for, it would be nugatory;

as Ambroſe Saunders might immediately ſuffer a common recove

ry, and bar the eſtate. It can only operate as a recommendation

or deſire. And this is the ſtronger; by reaſon of the expreſ;

condition annexed to the ſecond proviſo; (notwithſtanding

that it is an ineffectual one.) -

Mr. Juſtice ºfton —Whether this be a condition, or a re

commendation ; yet the rules of making implications do not

hold in the caſe now before us. The caſes cited in ſupport of

making the implication are founded upon reaſons which do not

exiſt in the preſent caſe. -

I take it to be a condition ſubſequent; and, as ſuch, bar.

red by the common recovery.

The caſe of Rudhall verſus Milward is beſt reported in

*ile 70. That was confidered as a condition, and not a

limitation.
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limitation. And that is agreeable to Thomas' caſe in Ro. 1766.

4}r. 411. Q-ZºyTV

The implication contended for, in the preſent caſe, is con. ...!

trary to the manifeſt intention of the teſtator; who never meant Cox, E, y.

that the effate-tail ſhould ceaſe on a breach of the condition Ash ºx and
mentioned in the firſt proviſo. He certainly meant that the Others.

iſſue in tail ſhould take, in caſe of a breach upon the ſecond pro- .

viſo. For the “perſon to conſent to the waſte,” was the iſſue

in tail; it was not meant to exclude him. He agreed to the ob

ſervation, “that the caſe of jermyn verſus “Arſcott ſeems to

make this condition void ".” He inclined to think that Am- "V. ante,

troſe Saunders had his whole life for taking the name. He con- '935. '9*

curred in opinion with Lord Mansfield and Mr. Juſtice Tates, -

“ that the leſſor of the plaintiff had no title.”

Mr. Juſtice Hewitt — If this be confidered as a condition,

it is collateral and ſubſequent, and would be deſtroyed by the

recovery.

Such a proviſo as this is, ſhall operate as a limitation,

where there is a deviſe over; and alſo in ſome caſes where

the deviſe is to the heir. The latter is an implied conditional

limitation : and this caſe muſt be of that ſort, if it were a

limitation at all. -

But here the intention of the teſtator appears to be contrary

to ſuch implications. Such an implication would defeat the iſ

fue: whereas he intended that they ſhould be the next takers,

in caſe of a breach ; not that they ſhould ſuffer by it.

However, there is no authority that ſuch an implication of

a deviſe over can be made, after a deviſe in tail.

JWellock verſus Hamond was a deviſe of a fee. And if it had

been conſtrued a condition, it muſt have deſcended to the el

deſt ſon upon his own breach of it.

Rudhall's caſe ſeems rather to have been conſidered as a con

dition, than as a limitation. However, 'tis no authority in

the preſent caſe.

In the caſe of jermyn verſus Arſcot, the proviſo was repug.

nant : it could not take effect by law. The eſtate was “to

“ceaſe, as if the tenant in tail male was naturally dead. But

“the merc death of ſuch a perſon does not determine his eſ

“tate. It muſt be a dying without iſſue male.”f So, here, a t 1 Co. $6.4.

like repugnancy would follow upon a like conſtruction. A

C 2 g
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1766. As to its being only a recommendation—I find no caſe in the

books about recommendations ; and I ſhall not enter into the

queſtion “Whether this is to be confidered as a mere recom
Gullivrr,

on demiſe “ mendation, or as a condition.”

Connik, v. - - -

Asmay and Thomas’s caſe in 1 Ro. Abr. 411. 843. ſeems in point. If

Others. that was a ſingle heir, that caſe is in point: if not, one coheir

.V. Bro. Abº. may * enter for both. And no advantage was here taken of the

9°P*** condition, before the recovery was ſuffered.

He concluded with ſaying, that this condition, or whatever

elſe it may be called, is not ſuch a limitation as will carry the

eſtate over to the next remainder-man, upon breach of the con

dition enjoined: and therefore the plaintiff, who is that next

remainder-man, and only claims as being ſo, can have no title

to recover.

Per Cur. unanimouſly—

Let the poſſea be delivered to the defendant.

Monday, 17th
Nov. 1766. Howe, Eſq. verſ. Nappier.

- -- - Prohibition had been moved for, to the Court of Admi
Prohibition - - »

ſhall go to the ralty, in a ſuit there for ſeamen's wages, upon a ſug

Admiralty- geſtion “that it was by deed executed.” It was upon an Eaſt

Court, in a ſuit India Company's charter-party: which are always (as it was

there for ſea. ſaid) under ſeal.
men's wages, if

*:::::::. On the laſt day of laſt term, Mr. Dunning ſhewed cauſe

feal. againſt the prohibition ; and alledged that theſe contiaćts uſed

1. Ld. Raym. to be without deed : but by 2 G. 2. c. 36. it was provided that

577. Izod. they ſhould be in writing, declaring the wages, and expreſfing

the voyage. That ačt ſays “ The agreement ſhall be

# Sečt. 1. “made in writiug, t”. But it did not intend to deprive the ſai

lors of the benefit of ſuing in the Admiralty-Court; where

they could obtain their wages in a more ſummary and expediti

ous method, than in the common law courts.

Sir Fletcher Norton and Mr. Waller, contra, argued for the

prohibition; and urged, that the Admiralty-Courts have no

juriſdiction, where the contract is under ſeal. 2 Sir j. S. 968.

Day et al. verſus Searl, I Salk. 31. Opy verſus Addiſºn. [W. 12

Mod. 38. S. C.] I Ld. Raym, 577. [See it alſo in 2 Mod. 405.]

Clay v. Snelgrave. They proceed by a different manner of proof;

they require two witneſſes; the common law, only one.

> - - Lore
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