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286 Trinity Term 9 Geo. 2.

the cafe of Bifbop and Burgefs was dire@ly this cafe, and the court.
changed the venue, fo that I think the venue fhould be changed.

Page and Probyn of the fame oéinionl upon the authorities cited,
And a rule was made accordingly.

Read a7d Matteur.

TROVER againft Chrifiopher Matteur ; defendant pleads in
abatement, that he is called Jobn Mether, and by the fame
name and firname was always known and called, abfjue boc, that
he is named by that name and firname of Chrifiopber Matteur, or
by the fame name or firname was never known or called ; to which-
plea plaintiff demurred. '

Mifoomer
pleaded.

Serjeant Hayward for plaintiff, obje@s, 1ft, That this is a double
plea, becaufe here are two matters put in iffue, viz. Whether his
chriftian name be Yobn, and whether his firname be Metber. 2dly,
If the plea is not double, this he fubmits that there is no variance
in the firname for both found the fame, and where the variance is
in the chriftian name, the defendant ought to fet out the place
where he was baptifed, and aver that he was baptifed by fuch name,
which is not averred in this plea, and therefore plea is bad.

Kyffin for defendant, The two names are but one defcription,
and fhewing the whole name to be miftaken is but one fact put in
iflue. As to the want of the averment objected ; this plea is right
according to the cafe of #arden and Holman, 1 Salk. 6. and the
p;egcdents are fo too, as ¥ Lutw. 10. Thompforn’s Entries, fo. Le
. 6.

Lord Harduwicke : 1 think the plea is well enough, and not dou- -
ble. It is an uncommon thing for plintiff to miftake both the
names of defendant, and therefore there may not be many prece-
dents of fuch a plea, but when fuch a miftake-is made, I do not
fee how the defendant can plead otherwife : and as the defendant Is
in plea in abatement to give the plaintiff a better writ, how could
be do fo in this cafe without thewing what his real name is. Asta
the other objetion, I think there is nothing in that neither, the
precedents and authoritics are otherwife, {o Raflall's Entries, fo. 290.
tit. Error, There are two affignments for mifnomer in the chn(?tl-'m
name, without averring that defendant was baptifed by the right
name, but only as the averment is here; fo likewife in Herne's
Pleader, fo. 9. a plea in abatement in the fame manner, and the

cafe in Salk. 6. is ftrong in point, and as it is reported int Mﬂg-
2 116,

-
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116, It is faid; a defendant may plead fuch a miftake in his preno-

men, though he were never baptifed ; and if that were the cafe, .

how could it be pleaded in any manner but this, therefore I think
the bill muft abate, «

Lee : The defendant to be fure may, if he will, plead in abate- .

ment that he was baptifed by another name, and if he thould, there
muft be a venue laid as in Skinner ; but it appears from the prece-
. dents and authorities that it is n6t neceffary to plead fo. Nor is this
a double plea, for both make but one name,

Judgment that the bill be abated.

Cock and Ratcliffe.

( :ASE'agamﬁ the defendant upon a promifory note made to Ufurious a-
greement how
pleaded and

replied teo.

plaintiff’s teftator ; defendant pleads in bar, That it was cor-
ruptly agreed between them that the teftator thould be paid in hand
105, upon giving the note, which exceeds the rate of 5/. per cent.
and therefore infifts that the note is void ; plaintiff replies, That the
note was given for a juft debt, without this, that it was agreed
modo et forma as the defendant pleads; to which replication defen-
dant demurs, and fhews for caufe, that the replication does not

traverfe the corrupt agreement.
Benny for defendant,  Serjeant Bootle for plaintiff.

Lord Hardwicke : This is a good replication, and is a fairer way
of pleading than to fay it was corruptly agreed, becaufe that is but
the confequence of law upon the faéts as they fhall appear, though I
agree it is more ufual to plead in that manner: the old way was to
traverfe all the circumftances of the agreement, and if that were
good, this muft be {o too. ’

Page, At the trial, no evidence is given, of the corruptnefs, but
the fa&ts themfelves.

Judgment for the plaintiff.

Mitchell wverfus Pate.

EFENDANT was fuperfeded at the pl.aintiﬁ' ’s fuit, for want prg;ce:
of plaintiff’s proceeding to judgment in three terms, but being Execation

in prifon at the fuit of another perfon, he flill continued in cuﬁoft_iy, atelo
: ) after
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