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Hilary Term 2 Annz reginz. 1015 

Emertoa ""/. Selby, ferjeant at law. 
S. C. Salk. i69. 6 Moel. 114- Hole. 174-

1 N replevin the defendant juftifies the taking damagt fta- A claim ofcom­
fant in his freehold. The plaintiff in bar fays; he is man for cattle 

lnant and cou­{eif ed of a cottage, and prefcribes for common in the de- chanr on a cot-

fendant's land for all his cattle U1Ja11t and c,ucha11t, as ap- cage, is ,ooc1. 
pendant to bis cottage ; the defendant demurred. Vide ante 11 6° 

• Vaugh. 153. 
a Brownl. 101. Co. Litt. 5. b. 2, ln.t. 736. 

Mr. Pagt. A man cannot prefcribe for common for his 
cattle lruant and cou,hant upon his cottage, for that cannot 
be; for there is no land belonging to a cortage, as there 
is' to a metfuage or houfe. But ptr Holt chief jutlice tt 
,uriam, it is a good pre(cription. 

P,w,/1 juftice. A cottage containeth a curtilage, and fo 
there may f)e a levancy 3nd couchancy upon a cottage, 
and it has been fo fettled. There is no difference between 
a mefi"uage and cottage as to this matter. The ftatute dt 
tnt11ti1 ma11trii fays, a cottage contains a curtilage. Jf 
there be four acres laid to it, it is a lawful cottage within 
the {latute of 31 Eliz. ,. 7. We will fuppofe that a cot- • Edw, 1, 4o 
tage has at ltaft a court to it. 

I N trefpafs, afi"ault and battery, if the plaintiff lay the Ace ante uo 
afi"ault one day, and the defendant pleads a fpecial mat- 111: and rec tbe 

ter that juflifies at another day, whereby the day becomes b~k• th•i.:· 

material, the plaintiff may reply an aflault at another day; ~•:~· 1• "· 

anc:I it is no departure, although it has been otberwife held, 
for the day is not mate.rial, and the plaintiff may maintain 

• bis count. Holt chief juftice. 

Walden v. Holman. 

T HE plaintiff declared against the defendant by the If a man fDN by 
name of John, who pleaded in abatement, that he the name 0 ! 

b ' d b h f B · · V, h d • J · John plead, 1n was apt1ze y t e name o m;amm, a':Jqut oc, IJIIO tatm abatrmrnt, that 
J,hannts was ever known by the name of J,hn ; and the he w11 ba:·tiud 
plaintiff demurred generally. . by the n•me uf 

Ber,j•min, abf­
fjae hoe qoocl idem Johannes was ner knnwn by tbe name of John, the plea is S. C. 6 Mod, 114. 
load. Vide poll 117L I Lutw. 10. And !ball be o,cr-ruled oo I general dcmurrer. 

Holt chief juftice. Matters of form may be taken ad­
vantage of on a general demurrer, when the plea only goes 
in abateD1ent; for the ftatute of Elizal1ttb only means, that 
matters of forms in pleas which go to the action fuall be 
helped on a general demurrer. So here, the plea is ill in 
form, for it is ab!tJut hoe, tJUod id~m Joha1111ts, &,·. which is 
a confeffian of his name to be fo, and makes the fub(e-

An erctpt:on 
may be taken to 
a nut,er of f,,rm 
in a plra of 
1barrmc11r on 1 
@•ne,al 4•mur­
rer. UfOO 1 

pin in ,bare- • 
mcnt that tbe 
defendant ,us 

known by I difi"erent name than that mentioned in the dccluation, a tranrfc th•t be was ever 
. bow a b1 tbc auic in the 4cclaratioa is proper. S, C, 6 Mod. , 14. Salk, 6. Holt. 49,. 

quent 

https://deedpolloffice.com/change-name/law/case-law/Walden-v-Holman-1704-Ld-Raym
https://deedpolloffice.com/change-name/law/case-law/Holman-v-Walden-1704-1-Salk-6
https://deedpolloffice.com/change-name/law/case-law/Walden-v-Holman-1704-Mod
https://deedpolloffice.com/change-name/law/case-law/Walden-v-Holman-1704-Mod
https://deedpolloffice.com/change-name/law/case-law/Holman-v-Walden-1704-Holt-492
https://deedpolloffice.com/change-name/law/case-law/Warner-v-Sir-Edward-Irby-1705


1016 
WALDEN .... 

HOLMAN. 

Jntr. Trin, z 
Ann. B, P.. 
lloc. 146, 

Hilary Ter121i 2 Anme regin:t~ 
quent matter repugnant; and by this traverfe the de(en• 
dant has waved the matter that went before. of his being 
baptized by the name of Benjamin, and has made the tra­
verfe the fubfiance of his plea. 

Powell juflice. This plea is good in fu!>ll:ince, and then 
will an immaterial traverfe hurt it? 

Holt chief jufiic-e. It is a good traverfe, but informal; 
for the plaintiff may take ilfue on it; and in this ·cafe, fince 
the defendant has not relied on the pl~a ot ba~tifm, the 
traverfe is become material. 

PQ'UJtll junice. I think the traverf~ is immaterial, for a 
man can have but one name of baptifm ; and the defen­
dant bas al~ged that matter fufficiendy, and it will not be 
hurt by the traverfe. 

Holt chief juftice. The matter of the baptifm would 
have been a good plea of itf~lf, for it implies a negativr, 
that he might have concluded with it, and relied upon it, 
without faying that he was never called or known by any 
other name, for he can have no other Chrfjlian name. This 
plea is only dilatory, and not to the merits. 

Let the defendant anfwer over, per ,uriam. 

Croffe ve,f. Bilfon. 

S. C. Salk, 3. Pleadin11 Lill. Ent. 351. Gilb, on Diftrdl'es. 190. 

The plea of pri- u PON a writ of error in replevin out of the common 
fel en a111er lie11 
ought to be pleas the plaintiff declares of the taking his mare 
pleaded in abate- apud HariintJlone in comitatu Northampton, in quodam Joe, 
6,_';~~1l~~: c. ibidem vo,ato the king's highway. . The defendant pleaded 
Holt 6s7. R. after this manner: tt pratdi!lus J. B. 'Unit, tl dtfendit 'llim 
thcont. BullyT. tl injuriam, qua11do, &t. tl ut ba/Jivus prehonorabilis IYillielmi 

orpe ..,, ,.,_ ., • • L •11 b ,r,. . ~J • 
ner, Barne•, 4 aom,.111 emp.l'er tne cognD_Jctl ,aptumtm tquae, ..:1,. ,,, quodtlm 
Ed, 351. If. loco vocoto the queen's highway, ',t jujle, &,. and fays it was 
the1defend•nt in the freehold of the lord L11npjl1r, and avows the taking there 
rep cv1n nowt . 
the caption ina- damag1 ftafont; sbfqut hof, quod pra1d1!1us ]. B. tguam prat• 
lio lo~o, plracll. di!lam in quodam loco vocoto the king's highway upit, prout 
that 1t was h11 d'n S C r. • h .d . , freehold and prae , .. ,us • • ver,us eum narravzt ; et oc poratus !,• TJert• 

'that the' thing jicar,. Unde prtit judicium et retornum equat praedi!lae foi 
taken :r•: da· adjudi,ari. To which the plaintiff comes and fays, tplOll 
mage ,ea,ant, d' n <-s B 1~ • d' • . .,/1 • 
tramfea the prae , .. ,us J • • ,...:, , • ,apt,ontm equat prae ,Oat JU.,,•' cognojilrt 
4-aption in the · 
place mention,d in the declaration, and concludc1 with prayinpt jud1mcnt and a return, this is • 
plea in bar, Vid, ante 59 3, The defendant in rcpl~•in nerd not 1•ray damages either upon 111 
avowry or a plea, S, C. 6 Mod. 102.. Holt 627. 11 the defendant pleads in bar, and dcmun to 
tho replication in abatement, th, ~lJioritf may join in dcmurrer, and if the demurrer ia OYer-ruW 
he lhall have final jud~mcnt, Where rho <icfondant plead, in bar, and demur• to the replication, if 
the conclufi.,n of the demurrer ii, wherefore as before he prays iordRmcnt, and that the dedaratJoll 
may be qualhed, the words" and that the declaration may tc 11ualbcd" arc {11rpl11fa,e, and the llc• 
11111ircr i1 a dcmurrcr in bar, S. C, 6 Mod, 10a, ' ... 
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