REPORTS
C A S E S

K I'-N Gs B E N C H

AND

COMMON PLEAS,

In the REIGNS of

The late King William, Queen Anne, King George the Firft,
and King George the Second.

Taken and colle&ed

By the Right Honourable ROBERT Lord RAY MOND,
late Lord Chief Juftice of the CourT of King’s Bench.

VOL. IIL

The FourT Epition, CorreCted; with Additional
References to former and later REPoORTS;

By JOHN BAYLEY.

L OND O N:
Printed by bhis MAJEST Y’s Law-PrinTxrs;

For A. Stranan, J. RivincTon and Sons, B. WHiTE and Son,
T. Capirr, W. Frexney, W, Otrince, R. Barowin, G.
J. and J. Rominson, E. and R. Brooks, T. WHisLDON
and ]J. BurrerwortH, W. Brown, W. Crarks

‘ and Son, and J. GALBRAITH.

MDCCXC,



Hilary Term 2 Annz reginz. 101§

Emerton ver/. Selby, ferjeant at law.
S. C. Salk. 169. 6 Mod. 114. Hok. 174.

I N replevin the defendant juftifies the taking damage fea- A claim of com-
Jant in bis freehold. The plaintiff in bar fays, he is men for e
feifed of a cottage, and prefcribes for common in the de- G oo, o
fendant’s land for all his cattle levant and couchant, as ap- tag, is good.
pendant to his cottage : the defendant demurred. Ve ante 726.
’ 2 Brownl. 101, Co. Lite. g, b_ﬂ 'xn;}§37'36.

Mr. Page. A man cannot prefcribe for common for his
cattle Jrvant and couchant upon his cottage, for that cannot
be ; for there is no land belonging to a cottage, as there
is'to a mefluage or houfe. But per Holt chicf juftice e
curiam, it is a good prefcription.

Powell juftice. A cottage containeth a curtilage, and fo
there may be a levancy and couchancy upon a cottage,
and ic has been to fettled. ‘There is no difference between
a mefluage and cottage as to this matter. The ftatute de
extentis manerii fays, a cottage contains a curtilage. If
there be four acres laid to it, it is a Jawful cottage within
the ftatute of 31 Eliz. ¢. 7. We will fuppofe that a cot- 4 ryw. 1. 4.
tage has at leatt a court to it, :

N trefpafs, affault and battery, if the plaintiff lay the ,.. .00 120,
affault one day, and the defendant pleads a fpecial mat- 1a1. and fee the
ter that juftifics at another day, whereby the day becomes "?°e';' ‘hea.
material, the plaintiff may reply an aflault at another day; ;o "
and it is no departure, although it has been otherwife held,
for the day is not material, and the plaintiff may maintain
* his count.  Hoit chief juftice.

Walden v. Holman.

T HE plaintiff declared againft the defendant by the 1fa man foed by
name of Fobn, who pleaded in abatement, that he the name of

was baptized by the name of Benjamin, abfgue hoc, quod idem —1::':::: : ::‘t

Fobannes was ever known by the name of Fobn; and the he was ba:tized
plaintiff demurred generally. by the nume of

. Benjsmin, abf-
que hoc qaod idem Johannes was ever known by the name of John, the plea is S. C. 6 Mod. 114.
bad, Vide pot 1578, 1 Lutw. 10. And fhail be over-ruled on a general demurrer.

Holt chief juftice. Matters of form may be taken ad- Anexcepton

be taken t
vantage of on a general demurrer, when the plea only goes § mucer of form

in abatement ; for the ftatute of Elizabeth only means, that in a plra of
matters of forms in pleas which go to the attion fhall be 2bcmentona

2 . ayy . eneral demur.
belped on a general demurrer. So here, the plea is ill in iy Upon a

form, for it is abfgue hoc, quod idem Fohannes, &c. which is pleain abate.

a confeffian of his name to be fo, and makes the fubfe- Ten,that the
known by a different name than that mentioned in the declaration, a traverfe that he was ever

. kemown by the name in the declaration is proper.  S. C, 6 Mod. 114. Salk. 6. Holt. 49°.
quent
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WALDEN
LN
HormaAN,

Intr. Trin. 2
Aann. B, R.
Rot. 146.

The plea of pri-
fel en auter lieu
ought to be
pleaded in abate-
mentonly.S. C.
6 Mod. 102.
Holt 627. R,
cont. Bully-
thorpe @. Tur-
ner, Barnes, 4
Ed. 351, If
the defendant in
replevin avows
the caption in a-
lio loco, pleads
that it was his
! freehold, and
that the thing
taken was da-
mage feafant,
traveifes the
Gaption in the

Sficare.

Hilary Term, 2 Annz reginz.

quent matter repugnant; and by this traverfe the defen-
dant has waved the matrer that went before, of his being
baptized by the name of Benjamin, and has made the tra-
verfe the fubftance of his plea. ‘

Powell juftice. This plea is good in fubltance, and then
will an immaterial traverfe hurt it ?

Holt chief juftice. It is a good traverfe, but informal;
for the plaintiff may take iffue on it; and in this cafe, fince
the defendant has not relicd on the plea ot baptifm, the
traverfe is become material. ‘

Powell jultice. I think the traverfe is immaterial, for a
man can have but one name of baptifm ; and the defen-
dant bas alleged that matter fufficiently, and it will not be
hurt by the traverle.

Holt chief juftice. The matter of the baptifm would
have been a good piea of itfelf, for it implies a negative,
that he might have concluded with it, and relied upon it,
without faying that he was never called or known by any
other name, for he can have no other Chriflian name. This
plea is only dilatory, and not to the merits.

Let the defendant anfwer over, per curiam.

Crofle wver/. Bilfon.
S. C. Salk. 3. Pleadings Lill. Ent. 351. Gilb, on Diftrefles. 190.

P O N a writ of error in replevin out of the common

pleas the plaintiff declares of the taking his mare
apud Hardingflone in comitatu Northampton, in quodam locs
ibidem wacato the king’s highway. .The defendant pleaded
after this mauner: et praedictus . B. venit, et defendit vim
et injuriam, quando, &¢. et ut ballivus prebonorabilis I illielmi
domini Lempfler bene cognofcit captionem equae, &c. in quodom
loco vacato the queen’s highway, et jufle, &¢c. and fays it was
the freehold of the lord Lemp/fler, and avows the taking there
damage feafant ; sbjque ho¢, quod pracdicius . B. equam prac-
dictam in quodam loco wocato the king’s highway cepit, prout
pracdiclus 8. C. wverfus eum narravit 5 et hoc paratus ¢ff veri-
Unde petit judicium et retornum equae praediclae [ii
adjudicari. To which the plaintiff comes and fays, quod
praediflus Fo B. &c. captionem cquae praedictac jufle cognofiere

place mentioned in the declaration, and cencludes with praying judgment and a return, thisiss
plea in bar. Vid, ante 593. The defendant in replevin necd not pray damages cither upon aa
avowry or a plea. S. C. 6 Mod. 102, Holt 627. 1f the defendant pleads in bar, and demurs to
the 1eplication in abatement, the olsintitf may join in demurrer, and if the demurrer is over-ruled
he fhall have final judgment. V/here the defendant pleads in bar, and demurs to the replication, if
the conclufi~n of the demurrer is, wherefore as before he prays judgment, and that the declaration
may be quathed, the words ¢¢ and that the declaration may te quathed"” are furplufage, and the de-
muires is & demurrer in bars S. Co 6 Mod., 102, '

nex
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