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Hilary Term, 2. Queen Anne,  In B. R,

Cafe 157. Morgan ggdinff Tomkins.

On outlawry on BY THE Cour'. If thert beanoutlawry upon an indi@ment, and
an indiément theoutlawryisafterwardsfetafide, the indiGment ftands goodand
being reverfed, open to proceed upon: but if judgment be upon an indiétment bdy
g‘:m;:‘rﬂ”’”" nil dicit, or any other judgment by the Court, and that be reverft R
S. C. Holt, 402. all is fet at large, and there is an end of the indiGment.

Cafe 158. Anonymous.

¥ atraverfe be IT has been held in KEL'YNGE’S time, that if a forcible entry
fendered to an T were traverfed, yet there fhould not be a reftitution, in the
inquifition of  cafe of the King v. Carle(a). But the contrary has been held
‘”’f‘;‘;ﬂ °';,:3l’ fince, and before ; and that there is no way to prevent reftitution,
:f,be granted. but by certiorariy or pleading that the party had poflefion for
Salk. 260, 538, three years before (4). .

#4- Com. Dig, ¢ Forcible Entry,” (D. 7.)

(s} (&) See 31. Elis. ¢. 13. ~
Cafe 159. . .
Execution upon .
bebere facias pof- Anonymous.

Jeffonem. PER Hovt, Chief Fuftice. Upon an habere facias poffeffionesmn,

';o'}‘;’ 378' the execution is not complete until the bailiff deliver the pof-
$ e feffion, and is gone.
Cafe 160. Anonymous.
Deparrure in DER Hovw, Chief Juftice. If a man lay a day in his decla-
pleading. ration that is not material, and the defendant, by his plea

v.Salk. 222.  make it material, and then the plaintiff, in his replication, varies
5 P’l‘ 0‘3- Dig.  from the day in the declaration, it will be 4 departure ; otherwifg
& Pleader,”

(F. 11) if the day had rot been made material by the plea,
4. Term Rep. 419.

Cafe 161. - Walden agoinff Holman.

Ha man fued HOLMAN was fued by the name of Benjamin Holman, and
by the name of leaded in abatement, that he was baptized and always known,
Berjamin plead pt A,

in abatement by the name of Fobn; ABSQUE Hoc that he the faid Fohn was
that he was  ever called or known by the name of Benmjamin Hobnan, The
baptized by the plaintiff replies, that he was known by the name of Benjamin frem

name of Jol%, the time of his baptifin. To which the defendant demurs.
with A TrA-

vERsE that the : e material part of the plea was, ‘that
fid ob was It was urged, that th p o :

everknown by he was baptized by the name of Fobn; and if fo, the plaintiff
the name of  ought to anfwer that; for if the defendunt were baptized Ej the
Btﬂjmi;:dthe name of jFobn, he could not be known by any other name o bap-

]s,‘z.l;d.akay. 1015, S5.C. 1.5alk. 6. 5. C. Holty 492 563.  Cro. Eliz. 8g7. ° Cro. Jac. 558.°
a. Brownl. 48. Poft.225. Noy, 135. 2. Roll Abr. 135. 4. Mod. 347. Ld. Ray. 138 244. 509.

1178, Stra, 556. 816, 1218. 1. Lut. 70. 3. Term Rep. 66o. .
' tifm,
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In B. R.

tifm, for one can have but one name of baptifm ; and the ABsQUE
HoC coming after that, which is a material plea, is frivolous, and
therefore not to be regarded.

Hilary Term, 2. Queen Anne,

And to this opinion PowgLL, Fufice, ftrongly inclined, for
he thought that to fay that he was baptized by another name,
without more, was a good plea in abatement, and therefore the
reft was nugatory (a).

*Hor.’r,Cbz'equ{fice,andthereﬁof'rm-:Coun'r,:antra,- for admit-
ting that it might be relied upon for a plea that he was baptized by
fuc%\ a name, yet that is not done here, but it is only made an in-
ducement to a traverfe, which matter of traverfe is not imma-
terial, but would be a good plea in abatement; for it is a good
plea in abatement for a defendant to fay that he was known and
called by fuch a name, though he never was baptized, as many
thoufands in England never were: nor is it true to fay that one
baptized by the ncme of 7obn cannet be known by another
name. Sir Francis Gawdy acquired a new name by his confir-
mation (b), without, as HoLT, Chief Fuftice, faid, lofing his
Chriftian name ; at leaft he faid hs was notfatisfied that his name
of baptifm did ceale upon his taking a new name of confirmatian,
as PowELL, Juflice, would have it (¢),

BrOTHERICK at the bar remembered a cafe wherein he was
of counfel, in which 1t was held, that it is not a good plea in
abatement for a defendant to fay that he was baptize§ by another
name, without fhewing likewife that he was always known by it,
and not put the plaintiff to thew how his name was altered to
enable him to fue them.

DARNELL, Serjeant, affirmed the fame thing.
And judgment was given to amfwer over.

{2) See Jones v. Macquillin, 5. Term  w. Snedfon, Cro. Jac. 116. Sce alfo 2.
Rep. 195. Roll. Abr. 135. 5.Co. 43. Poph. 57.

(4) See Co. Lit. 3. 2. Noy, 135. 1. Brownl. 47. the Year-

(¢) See Difply ». Sprat, Cro. Eliz. 57. Books 3. Hen. 6. pl 26. 14. Hen. 7.
Fermsrr o. Dorrington, Cro. Eliz. 222. pl 11, ard Bro. Abr. ¢ Mifnomer," a.
Watkins v. Qliver, Cro. Jac. §s8. Blunt 4. 7. 43.

Rofewell againft Pryor.

Mmm.x-:sxx,}NATHANIEL ROSEWELL complains of . for fiop-
Samuel Pryor and Richard Avery in the ping up of

to wit,

Warpen

Horuax,

*[116]}

Cafe 162.

cuftody of the marfhal, &c. for this, that whereas the faid Na- lights ().

thaniel, on the firft day of Funme in the ninth year of the reign df

(a) It is' not faid ancient mefluage, houfe and windows were ancient. But

neither ancient windows, Ar®after ver-
diét this was moved in arreft of judgment,
But by the whole Court, it being after
a verdi@, it fhall be intended that it was
given in cvidence at the tria], that the

WR1GE T, Serjeant, and NorTaRY, were
of opinion, that the declaration would
have been good upon a demurrer.  Salk.
4f0. 714. Mod. Cafes, 416. Pract.
Reg. 16, 29. *

the

7S
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