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293 ‘Hil. Term 9 Will. 1.

Rex et Regina v. Epifcopum Ceftr. Piers &
Scroope.

Error. C. B. Quare impedit. Rot. 705, 706.

S. C. With the arguments of counfel well reported Skinn. 651. Arguments
of Counfel. § Mod. 297. Declaration poit. vol. 3. p. 262.

PLIC 1T A irrotulata coram Georgio Treby milite et fociis fuis
jufliciariis domini regis et dominae reginae, de termino fanéli
Michaelis, anno regni diéli domini regis et diflae dominae reginas
dei gratia Anglias, ¢, fexto. Ebor. [[ Nicholaus epifeopus Ceflris
enfis Richardus Piers armiger, et Richardus Scroope clericus fum-
monits fuerunt ad refpondendum domino regi ot domiinae reginae
nunc de placito quod permittat ipfos dominum regem et deminam
reginam praefantare idor.eam perfonam ecclefiae de Bedull quoe va-
Queen Bliza- cat of ad fuam [pefat donationem, &¢. et unde Edwardus Ward
beih feifed in  miles attornatus di€lorum domini regis et dominae reginae nunc ge=
grofs of the ad- yralis qui pro eifdem domina rege et demina regina in hac parte
;::f:; °:flh° Jequitur pro praediélis demino rege et domina regina dicit, quod
Bedall, ‘domina Elizabetha nuper regina Angliae fuit feifits de advocatione
' ecclefrae praediac ut de uns groffs per fe ut de feode et jure in jure
14 Feb. 12 coronace fuae Argliae, et fic inde feifita exifiens ad ecclefiam illam
.'I'.‘":.":;’ﬂ: vacantem per literas fuas patentes fub magno fizillo fuo Angliae fi-
\esterspacents,  gillatas gerentes datum apud Wefimonaflerium in comitatu Middles
Puout patet by  frxiae decims quarto die Februarii anno regni ejufdem nuper regi-

the inrclment . . X
of the letters  Ma¢ duodecimo pracfentavit quendam Fobannem Tyms clericum fuum
pateat in prout per recordum irvotulamenti diclarum literarum patentium in
Chancerys curia cancellariae diélorum domini regis et dominae reginae nunc
who was ad ; . . . -
mited, ke, apud Weflmonaflerium praediélum remanens plenius apparet, qui
quidem Fobannes Tyms ad praediclam prasfentationem praefatae
nuper reginae fuit admiffus inflitutus et induclus in eodem tempore
pocis tempore diflae nuper reginae, praediciaque nuper regina de
The queen died advacatione calz/iac praediflae ut praefertur Jeifita exiflente,
feited of the ad- ¢adem nuper regina pofiea apud Weflmmaflerium praediélum de
vowfon; by gali flatu fuo de ¢t in advocatione ecclefiae praediflae ut praefertur
z::‘;t;‘[;'" Jeifita obitt, pofl cujus quidem nuper 1eginae mortem advecatio ec-
James 1. who  clefiz praedillae defcendebat Facobo nuper regi Angliae prime, per
was fciltd in  guod praediclus nuper rex Jacobus primus fuit feifitus de advoca-
W hurch  dione ecclefiae praediciac ut de uno groffs per [e ut de feodo et jure
became void by dn jure coronae fuae Angliae, ‘et fic inde [eifito exiflenté, ecclefia

the death f  pracdifla vacavit per mortem praediéli Johannes Tyms, per qued
Ja):nfs. L idem nuper rex facobus primus ad ecclefiam illam fic vacantem
13 July per literas fuas patentes fub magno figillo fuo Angliae figillatas ge-
;?e;:::’c's Johin 1 entes datum apftd' ”/eﬁmonqﬂ:riwf: praedi{iun‘t d.ccimo tfrtia dis
Wilfon 3 Fulii anno regni ejufdem nuper regis Facobi primi Angliae, &¢.

decimo nono praefentavit quendam Fibannem Wilfon fucrae thes-
logiae profefforem clericum fuum, prout per vecordum irrotula-
ments
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menti dillarum literarum patentinm ultimo mentionatarum in Rex
praedifia curia cancellariae didorum domini regis ot dominae re- g v .
Zinae nunc apud Weflmonaflerium praedillum remanens plenius  Cugstaa.
apparet, qui quidem Fobannes Wilfon ad praedildam pracfinta-
tienem praefati nuper regis Facobs primi fuit admiffus, inflitu- Who was ad.
tus ot indullus in eodem tempore pacis tempore dilli nuper regis ™itted, &ee
Jacobi primi, praedicloque nuper rege Facobo primo de adveca-
tiens ecclefiae praediflae ut praefertur feifite exiflentsy idem nuper
rex pofiea apud Wefimonaflerium praediflum de tali flatu fue
inde feifius obist, poff cujus quidem muper regis Facobi primi James 1. died,
mortem advecatio ecclefiac praedifiae defcendebat Carolo nuper regi Whereby the
Angliae primo ut filio et bacredi praediéli nuper regis Facebi r‘""‘;‘:‘f"“ de-
primi, per quod praediclus muper rex Carelus primus fuit Cpagies 1.
Jeifitus de advecatione ecclefiae praedidtae ut de uno groffe ‘
per fe ut de feodo et jure in jure corenae fuae Angliae, The church
ot fic inde feifito exiflente, ecclefiae praedifla vacavit per mortem :;‘:"“:‘ J"‘"& of
praedi&i Jobunnis Wilfon, per qued idem nuper rex Carolus Wilfons 30
primus ad ecclefiam illam fic vacantem per literas fuas patentes
Jubmagno figillo f10 Angliae figillatas gerentes datum apud Wefl- K. Charles 1.
menaflerium fexto die Martii anno regni tjufdem mz;r regis 10 Mar. 10.
Caroli primi decimo pracfentavit quendam Henricum Wickbam g‘:h‘.’:‘:"‘“
Jacrae theolsgiae profefforem cliricum fuum prout per recordum Wickham.
srrotulamenti dictarum literarum patentium ultimo mentionata-
ram in praedifla curia cancellariae di@orum domini regis ot
dominaé reginae nunc apud Wiflmonaflerium remanens plenius
apparet, qui quidem Henricus Wickbam ad praediciam praefin- . e 4.
tatienem praefati nuper regis Caroli primi fuit admiffus, infli- mitred.
sutus et induflus in eadem tempore pacis tempore dicli nuper regis
Carsli primi, praedifleque nuper rege Carole prime de adveca-
tione ecclefiae praediflac ut prasfertur feifite exifiente, scclefia
pracdiéia vacavit per mortem praediéti Henrici Wickbam, qued- ™ h‘ b be
gue guidam Fobannes Piers armiger ad eandem ecclefiam fic va- e yoig b;"
éantem, jus praefentandi non habens ad eandem, fed ufurpande the death of
aper dominum nuper regem Carelum primum, pracfentavit Wickbam.
guendam Willdlmum Metcalfe clericum fuum, qui ad praefenta- Jopy piers by
tionem pracdicli Fobannis Piers fuit admiffus, inflitutus et in- wfarpation upon
dulius in eadem, pofieaque praedillus nuper rex Carolus primus ;:'::;“fv‘:{“i‘m
de advocatione m'lr/g: praed:&lae wt praefertur feifitus exiflens Mercalfe.
apud Wefimonafierium praediclum de tali flatu fue inde ut prae-
Jertur feifitus obiit, poft cujus mortem advecatio ecclefiae prac- m;dm‘::’d-
diBac defcendebat Carolo nuper regi Angliae fecundo ut filio et Charles 1. dies.
baceredi praedildi nuper regis Caroli primi, per quod praedifus
" muper rex Carolus fecundus feifitus fuit de advocatione ec- X:‘:;}H:b:
slefiae praediclae ut de unmo groffo per fe wt de feodo et jure in fcends to
Jure coremas fuae Angliae, et fic inde feifito exifiente, accle- Chavies 1.
Jfia praeditia vacavit per mortem praedifli Willelmi Metcalfe, 1y, eharch
er  guod  praediftus muper rex Carelus fecundus ad ec- void by the
defiam illam fic vacantem per literas fuas patentes fub magno deith of Met-
Jigille fuo Angliae figillatas gerentes datum apud Wepmona- <
Nerium wicefimo oélavo die Augufti anno regni ejufdem muper Charles1l. 28
regis Caroli fecundi daodecil{; pracfentavit quendam Petrum A8 12 v

prefzets Petes
3 Samwayes s mway s.
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R:‘ Samwayes Jacrae theologiae p_raftﬂénm clericum ﬁwmv, prout pex

Bisuor of Tecordum irrotulamenti diclarum literarum patentium wltimo

CassTsR:  mentionatarum in pracdifla curia cancellariae diflorum domini

Who way ad- regis et dominae reginae nunc apud Weflmonaflerium praediflum

mitted, &c.  Témanens plenius apparet, qui quidem Petrus Samwayes ad

praedilum pracefentationem praedifii nuper vegis Caroli fecundi

Suit admiffus, infb.tutus et induélus in eadem tempore pacis tem-

pore diflinuper regis Carali fecundi, praedictoque nuper rege Carolo

Charles 1L dies, ].itundo {1: advocatione ecclefiae praediclae us praeferiur ﬁﬁta ex-

ifiente, idem nuper rex Carolus fecundus pofiea apud IVejimonaf-

whereby the ad- lerium praedillum de tali flatu fuo inde feifitus obiit, poft cujus

vowfon defcends mortem advocatio ecc!:fiae praediélae defcendebat Jacobo nuper regi

to James 1L Angliae fecundo ut fratri et hacredi praediéli nuper vegis Caroli

Jecunds, per guod praediflus nuper rex Jacobus fecundus fuit fei-

Sfitus de advocatione ecclifize pracdictac ut de uno groffo per fe ut

. de feodo et jure in jure coronae fuae Angliae, qui quidem nuper

Z::’:‘ 1L abdi- rox Facobus fecundus de advocatione praedi@a ut prasfertur feifi-

’ tus de regimine bujus regni Angtiae fe demifit, per quod advocatio

Whereby the  praedicta eifdem domino 16gi et dominae reginae nunc devenit,

::':’:‘f"’l‘;orw per quod isdem dominus rex et domina regina nusc fuerunt et

and M. - adbuc cxiflunt feifiti de advocatione ecclefiae praediclae ut de uno

The charch be groffe prr.ﬁ' ut de fiodo ef jure in jure coronae Juae Angliae, et

comesvoid by Ji¢ 1nde feifitis-exiffentibus, ecclefia praedifta vacavit per mortem

the death of  Samways ; whereupon it belongs to the king and queen to
Samwayes.  prefent, and the defendants hindred them, ¢gc.

The bithop claims nothing but an ordinary, therefore
judgment is given againft him with a ceffer executio, &c.

The defendant Piers confelles by his plea, quod bene et
verum efl, that Chariesl, was feifed of this advow({on in grofs,
and that he prefented Dr. Henry F2ickbam his chaplain; but
he farther fays, that Charles 1. being feifed as aforefaid, by
his letters patent dated the nineteenth of Fuly 14th of his
reign (which he pleads with a profert in curia) ex fpeciali
gratia ¢t mero motu granted the {nd advowfon Willelmo
Theaxton tunc armigero poflea militi, to him and his heirs, by
virtue whereof Theaxton was feifed in grofs, and being fo
feifed the church became void by the death of Wickham ;
whereupon Fobn Piers father of the defendant, not having
any right, but upon ufurpation upen Theaxton, prefented
William Metcalfe, who was inftituted and induéted, .upon
which Piers became feifed of the advowfon in grofs by
ufurpation, and William Theaxton, then being created
knight, releafed to Piers and his heirs all his right, intereft,
&c. in the faid advowfon; that Pirrs being feifed in fee
died, whereby the advowfon defcended to the defendant
Richard Piers as fon and heir, whereby he was feifed in grofs,
and being fo feifed, the church became void by the death of

Mletcalfe,
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Metcalfe, and continuing void for a year and a half, King
Cbarles 11. prefented Dr. Samwayes by laple, who was infti-
tuted and indu&ed ; that Dr. Samwayes is dead, upon which
the defendant prefented the other defendant Scraope [who is
alfo fince dead] and then he traverfes, abfque bec that
Charles 1. died feifed.

The defendant Scroope pleaded the fame plea.

The attorney general craves oyer of th~ letters patent,
which being entered in baec verba, recitéd that Queen Eli-
xabeth by her letters patent dated the 20th of February the
thirteenth of her reign inter alia granted to the earl of
Warwick and his heirs the manor of Beda/l and other lands
late the pofleffions of Simon Dighy attainted of high treafon,
with all meffuages, &'c. and among other general words,
omnes advacationes et jura patronatus ecclefiarum in Bedall, et
alia difdo manerio de Bedall fpectantia vel quoquomodo pertinen=
tia ; then the letters patent recite, that King Fames I. the
eighteenth of Auguff in the feventh of his reign granted the
rent referved by the patent of Queen Elizabeth to Sir Chrif-
tapber Hatton and Needham ; and then they recite, thae all
thefe premifles by good and fufficient afflurances were vefted
in Sir William Theaxton; then king Charles 1. confirms
to Sir Filliam Theaxton and his heirs the faid manor of
Bedall and the rent, and all advowfons appertaining to the
manor ; cumque praedilus Willelmus Theaxton virtute praedic-
tarum literarum patentium eidem comiti Warwick de praemiffis
ut pracfertur fallarum advocationem ecclefie de Bedall praedic-
tam, vel jus praefentandi ad ecclefiam illam fecundum tenorem et
intentionem: earundem literarum patentium babere clamat fibi

baeredibus et affignatis fuis ; and forafmuch as we before this .

time prefented one JFobn Wilfon to the faid church of Bedall
by lapfe, and afterwards the church being void by the death
of Wilfon, we prelented Dr. Wickbam pleno jure; and then
they recite, that Theaxton to recover his right and prefenta-
tion fued a guare impedit againft the bithop of Chefler and
Wickham, in which ifluc was joined ; but that afterwards
an agreement was made between Theaxton and Wickbam,
that Theaxton thould defit from his fuit, and permit Dr.
Wickham to enjoy it during his life, and afterwards Theaxton
and his heirs thould prefent as often as the church fhould
be void ; and the king recites that he was informed of this
agreement by Dr. Wickham his chaplain ; nos igitur volentes,
that the faid prefentations of Wilon and Wickham, or of
cither of them, or their inftitution and indu&ion, fhould
not prejudice the lawful right of Theaxton and his heirs, to
prefenc to the faid chuch for the time to come ; intentiogue
nefira ulterius exiftit, That Theaxton his heirs and afligns
fhould freely and peaceably enjoy the advowfon of the faid
chusch fecundum tenorem et veram intentionem praediciarum
4 literarum

295
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Rex  literarum patentium per praediflam nuper reginam Elizabetham
’“:";, of Pracfato comiti Warwick ut pracfertur confellarum, aliquo de-'
Cnxstan. fellu feu aliquibus defellibus in eifdem literis patentibus non ob-

, Santibus 5 [fciatis igitur, quod dedimus et conceffimus advocatio-
nem praedillae ecclefiae de Bedall, necnon medictatem advoca-
tionis illius ecclefiae, et tobum jus, titulum, et clameum, quaecun-
que, ¢, guae quovifmodo habemus, vel babere poterimus, to the
faid advowfon; then follows a general non obflante of the

+ omiffion of the mention of the true value or of any former
grant, e,
The traverfe of  The attorney general after this gyer of the letters patent

::;:“’::;;;‘:ud demurs, and fhews for caufe, that the defendant Piers has

by an inconfit not fufficiently induced bis traverfe. The defendants join
ot title. Vide jn demurrer. And in the common pleas judgment was
F St L1 iven for the king and queen, by Treby chief juftice, Ne-
Com. Plcader. 8! N 1=~ y t)

G.10. ad. Ed. wvill, and Powell fenior, juftices. Upon which error was
vol- 5 p- 131 brought ;n B. R. and this cafe was argued by ferjeant Pem-

id tb . . .
3,:::.,,5::.'}.,.’ berton and for the plaintiffs in error, and by Mr.

advowfon is not Place and the attorney general for the king; and afterwards

;uf;‘f;e':‘t“t;“_’ folemnly argued on the bench, in this term by all the

traverfe that be judges; and two points were made in this cafe.
died feifed. . .

The truth of an immaterial allegation is not admitted by pleading aver. S. C. Salk. 560. § Mad.
297. Semb. acc. Salk.g1. Str.2¢8. and vide ante 18. H. Bl. 63. Com. Pleader. Q6. 2d. Ed.
wol. §. p. 139. B .

Insa quarzgimpedit the exact period in @ particular reign when a man was feizcd or prefented,
is immaterial. S, C. Salk. g60. § Mod.297.

Letters patent may be plcaded in the court in which they are envolied without a profert, D.
acc. § Co. 74b. But not elfewhere. Sed vide Ford v. Burnham. Barrcs 4to. Ed. 340, Dougl.
218. 1 Term Rep. 149, 150,

Upon oyer every inteniment muft be made in favour of the inftrument produced. Vide Cro.

ac. 679. pl. 17.

y Vnd7e9r tpgnnt from the crown of all advowfuns appendant to a manor, an advowfon in grofs
will not pafs. Vide Moor. 45. Hob. 323. 2 Miud 3.

Though it bas the seputation of appendancy.

Dropping a quare impedit in favour of a perfon prefented by the king without the king’s
knowledge, is a good confideration for a grant from the crown, though the plaintiff had in
fri&nefs no right to the prefentation. :

Words expreffling an intent that the patentee fhall enjoy the fubjeé of it at all events, will make
a patent of confirmation operate as a grant dc novo, 5. C. g Mod. 297. R.ace. 8 Co. 166. b.
See alfo 8 Co. 167. a. 1 Mod. 195. .

A falfe tecital in an immaterial point wi'! not vitiate the king's grant. D.acc. Lane 78. 109+
2Co. y4.b. VideHrb.203.223. 1 Co. 43.3. 6 Co. 5. b, ante g0,

Under a patert from the crown, reciting that the pateutee claimed an advowfon under a
former patent, that the crown had notwithftanding afterwards prefented ance by lapfe, and then
plenojure ; that the patentee had upon the latter piefentation brought a quare impedit to recover
his right and picfentation, and dropped it on an sgreement with the perfon prefented by the
crown that fuch perfun thould enjoy during his life, and that fiom thenzeforth the prefentation
fhould belung to the patentee and his heirs ; of which agreement the crown had afterwards been
informed, that the crown was unwilling that its prefentation fhould prejudice the patentee’s law-
ful right, and intended that he thould enjoy the advowion accor Jing to the truc inteat of the former
patent, any defe therein notwithltanding, and granting the alvowfon de nove, with all the
claim and title of the crown thereto, the patentee fhall have the advowfon, though it did not
pafs under the firft patenc.

The validity of one patent cannot be decided upon from the recital of it in another.

A man may take by the addition of kright, though he is r-ally no knight. S.C.3a. Mod.
185. 387. Carth. 440, 441. Salk. §60. 3 Salk.236. Holt 493. Semb.cont Bro. Grant.
§0. D. cont, arg. 4. H: 6. 1.b. Vide 1 Bulftr. 21, Cro. Jac. 340, Litt. Rep. 181, 1974
333, W. Jon,315. Cro. Car. 271, Hob. 129.

2 l.I
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1. If the letters patent of king Charles I. paffed the
advowfon to Sir /¥illiam Theaxton and his heirs,

2. If the grant fhewn upon the oyer can be intended the
fame grant with that which was pleaded.

And as to the firft point Turton juftice argued, that the
letters patent of Charles I. could not pafs the advowfon to
Sir William Theaxton and bis heirs.

And he faid, that he would confider the cafe abftralted
from the letters patent.

And fecondly as it was upon the record with them:

And 1. he was of opinion, that if the defencant had not
pleaded thefe letters patent with a profert in ciiria, as he had
no need to do, Cro. Fac. 317. that then the plea had fuffi-
ciently confefled and avoided the plaintiff’s declaration, and
the alledging of the grant to Theaxton in fee had been a good
inducement, to traverfe the dying feifed of King Cbarles I,
Fomes 11, 12, Winch. 13, 14. '

2. He was of opinion, that this advow(on ought to be
taken as an advowfon in grofs. 1. Becaufe the king has
declared that queen Elizabeth was feifed in grofs, which the
defendant has not denied, but has adrhitted it. 2. Becaufe
the defendant has not only admitted it, but he has alfo con-
fefled it; for he fays qued bene et verum oft, quod Carolus
primus devenit feifitus modo et forma, as is fpecified in the de-
claration, and in the declaration it is fhewn, that the queen
was feifed in grofs ; fo that it is as full a confeflion, as if
he had confcﬂid it in terminis. 3. It muft be in grofs, be-
caule if it had been appendant, it would have pafled to the
earl of Warwick by the letters patent of the queen, and then
the queen had not died feifed of it, as is alleged in the de-
claration.

2. He confidered the cafe as it was upon the record to-
gether with the letters patent, and in that confideration two
queftions arife.

1. H the advowlon pafled by the letters patent of queen
Elizabeth to the earl of Warwick.

2. Jf not, yet if it pafled by the letters patent of king
Charles 1. to S): ¢ William Theaxton.

And as to the firft he was of opinion, that this advowfon
did not pafs to the earl of #arwick by the letters patent of
the queen; 1. Becaufe the queen was feifed thereof in
grofs, and fhe grants it as appendant, and fo the was de-
ceived in her grant. 2. It does not appear that the queen
intended, that this advowfon fhould pafs; for -it is com-
prifed only in the general words advocationes et jura ecclefia-
rum, &¢c. And probably if the queen had intended, that
this advowfon fhould pafs, the church being of great value,
fhe would bave granted it by exprefs name.

Objetion. It thall be intended to havebeen appendant.

Anfwer. That intcndment cannot be admitted againft

the record.
2. Admit-
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Rax: 2. Admitting that it did not pafs by the letters patent of
Bismor of the queen to the earl of Warwick, then if it paffed by the
Caastan. letters patent of king Charles 1. to Sir William Theaxton.
And he was of opinion, that it did not. 1. Becaufe upon
. confideration of the recital of the letters patent it appear-,
that the king’s intent was only to confirm the old title of
Sir William Theaxton, and not to give him a new title, but
that he would have fuch eftate as the earl of Warwick had
of the grant of the queen. For the claufe in which the
grant is contained is not independant of the precedent claufe,
but is coupled with it and the recitals by the illative con-
jun&ion sgitur. 2 Brownl. 232. And in effe& the defign
of the king feems to be only to prevent any prejudice that
his prefentations might have done to Theaxton’s title under
When the king the.earl of Warwick. 2. One ought to take care that the
31 deceived, dh" king be not deceived, for when he is deceived the grant is
%’;::f,;::,},g' void. §Co. 93. b 1 Co. 43. a. b. Lane 75. 2 Roll. Abr.
3Leon. t1g pl. 188, 189. 17 Fin. ¢8. to 108. Dlow here the king is de-
31001 Mod. | ceived, for the king imagined, that Theaxton had a right to
,;‘5;509, 603,7_’- the advowlon, when in truth he had none at all; and there-
Dig. Gnnt. G. fore the grant founded upon fuch falfe confideration is void.
:;,93’: Ed. * Befides, that a falfe recital in letters patent'will render the
450 " king’s grant void, Hob. 203, 204. Now it is recited in
thefe letters patent, that Theaxton claimed, &'c. which ac-
cording to (a) 2 Co.go. ought to be intended a lawful
claim ; whereas it appears before, that he had no title to the
advowfon ; and for this caufe the grant is void. 3. No no-
tice is taken jn any of the letters patent, that this advowfon
was in grofs ; and therefore that vitiates the grant.. And
for thefe reafons he concluded, that the letters patent of king
Charles 1. did not pafs the advowfon to Sir #illiam Theaxton

and his heirs.
‘But againft this it was argued by Holt chief juftice, and
Rokeby juflice, that this grant of Charles I. was good. And
Fhkt chief juftice faid, that the principal ground upon
which the judges of the common plcas gave their opinion
was, that they took it as admitted, that this advowfon was
in grofs in the reign of qucen Elizabeth at the time of the
grant to the earl of -WWarwick, ' ‘

And as to that he was of opinion, that it is not admitted
upon this record, that queen Elizabeth was feifed in grofs
at the time of the grant to the earl,

2. Admit that it was then in grofs in the queen, yet he
was of opinion, that it paffed by the letters patent of Charles
I. to Theaxton.

As to the firft, the cafe is thus. The attorney general
declares that queen Elizabeth 14th of February, 12th of
her reign, was feifed of this advowfon in grofs, and then
prefented Tyms, proat by the inrolment of the letters patent
in chancery nunc apud Weftmonaflerium remanens plenius ap+

(2) 1can find nothing in 2 Co. go, to warraas this quotation.
paret.
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paret. Now though the defendant admits Charles I. to have Rse
been feifed of this advowfon in grofs by defcent, and con-
fequently that queen Eiizabeth was feifed in grofs of it at
fome time of her reign ; yet he does not admit it at the
precife time of the v4th of February, 12 of her reign;
becaufe the alleging of the time and day when quecen
Elizabeth was feifed in grofs is furplufage and immaterial ;
for it is fufficient to allege general feifinin a guare impedis
in time of peace in the reign of fuch a king, Then though
the defendant does not deny a thing, yet he admits by it
only thingsmmateriallyalleged, but he does not admit things
immaterially alledged. Then if he has not admitted the
feifin in grofs, and prefentation of Tyms 14th of February, -
12th of the reign of Elizabeth ; then the advowfon may

have been appendant to the manor of Bedall at the time of

the grant to the earl of Farwick, and o might well pafs

by the letters patent. The time of the feifin and prefen-

tation is not traverfable, and all the precedents never al-

leze the day of the feifin or of the prefentation. Then

if it is fo immaterial, that one cznnot deny it, the

not denying it will not amount to an admittance.

Befides, that nothing that is immaterial, though it be Animmaterial

admitted, will amount to an eftoppel. If the defen- sllegation can~

dant had fhewn another title in his plea, and had traverfed ;2" Pe " *L
the prelentation of Tyms, medo et forma, and it had ap- ac. '!‘!.’Peo;w:,

peared upon the evidence at the trial, that the queen had ‘7g:'r; Y.
prefented in the 43d vear of her reign; that would have :'swelf!‘t;: ,I;.
maintained the iflue, and the verdié¢t muft have been a- D.acc. Co.Litt.
gaintt the defendant. 1In aclions of trefpafs and battery, 352 b, Vide

where it is neceflary to fhew a time in the declaration, g??_',:oﬁf'
evidence of a trefpafs at any other time before the a&ion vol. 3. p. 274

brought will maintain the iffue. 4. fortiori in this cafe,

where there is no need to allege a time; fo that it would

be very unjuft, to conclude 4 man by his admittance of a

thing which he could not traverfe, or if he could, is not

material to be proved. And though it is an admittance of

a feifin in grofs in queen Elizabeth in fome time of her

reign, yet there was time enough in her long reign for

ufurpations after the letters patent, by virtue of which fhe

might have prefented Tyms. 2. There is. art here in the

pleading of the inrolment of the letters patent of prefens

tation in chancery, for they thought that they could not

be dénied ; but that is of no fignification, for if the let-

ters patent are inrolled in the fame court where the plea

is, one may pléad them without thewing them, but if they

are inrolled in another court one cannot plead the inrol-

ment, without making a profert of an exemplification of

them under the great feal. Now if the declaration had

beea witheut artifice in the ufual manner, viz. in the time

of peace, &¢. and the defendant had pleaded as he has

done here upon oyer of the letters patent, it had been ;

) gOO

.
Bisyor of
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good title for the defendant, becaufe the defendant wou'd
not be obliged to aver that this advowfon was appendant,
for the contrary, viz. that it was in grofs in the quecn at -
the time of the grant of the earl of #arwick, would not
appear ; and all things upon oyer fhall be intended to make
the grant good, if nothing to the contrary appears.

2. Admit that it was not appendant at the time of the
grant to the earl of Warwick; yet he was of opinion,
that this advowfon pafled by the letters patent of king
Charles 1.

1. By, him, the grant is full and exprefs.

2. N{) fuggeftion in the patent is falfe unlefs that which
fays, that Wgym was prefented by king Charles by lapfe ;
nor it is faid, that the advowfon pafled by the letters patent
of the queen.

3. Where it is faid that Theaxton claimed it by virtue of
the patent of the queen, that muft not be intended lawful
claim ; for if 2 man claims an advowfon by colour of 2 void
pateat, and the king prefents, and afterwards in confi-
deration that the other will permit his clerk to enjoy during
his life, the king grants the advowfon to the other and his
beirs, and the other permits the king’s clerk to enjoy it
duri;g his life ; it is a good confideration, and the patent is

ood.

Obje&ion. It is faid in the recital of the patent of Charles I.
that Theaxton fued a quare impedit, to recover fuam pracfenta-
tionem.

Anfwer. That is only the fuggeftion of the writ.

4. It is fuppoled and admitted by the letters patent of
€harles 1. that the patent of Elizabeth might be void, yet the
king declares, that it was his true intent, that Theaxtor and
his heirs fhould enjoy it notwithftanding any defe@s in the
letters patent, and then proceeds to the ablolute grant of the
advowfon to Theaxton and his heirs. There are ftronger
cafes, where the intent of the king has been to confirm
Jetters patent that were void, yet if his intent has alfo ap-
peared, to grant the thing de novs, the letters patent have
been adjudged good and the grant alfo. Hil. 22. & 23 Car.,
2. in feaccarioin the time of chief baron Hale, the cafe be-
tween Atkyns and Holford was thus ; king Edward 3. by his
letters patent, reciting that kirig Jobn had by his chartes
granted to the abbot and convent of Thiflleworth returna
brevium, and reciting that it had been found by inquifition,
that the abbot and convent ufurped the franchile of the
crown, fo that the franchife was revefted in the crown;
fit Edward III. confirms the charter of king John, and
then goes on and grants to the abbot and convent returna
brevium ; it was agreed in that cafe, that the charter of
king Fohn was void ; and it might have been objeéted,
that king Edward 1II. efteemed the charter of king Febn
good, and that the inquifition was falfe, and therefore he

intended
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intended only to make reflitution of the franchife that was Rix
revefted in the crown; but it was adjudged, that though o =
the grant of king Fohn was void, yet the grant of Edward Cuzsrse.
IIL. was good, becaufe the intention of the king appeared
to pafs to the abbot and convent the returma brevium. And
this cafe he cited as a cafe in point.

Objection. This claufe is qualjfied by the fecundam teno-
rem et veram intentionem literarum patentium of the queen, ¢,

Anfwer. That intent is not to be underftood of that which
aQually pafled, but of that which was defigned to pafs ;
for the paients of Charles 1. fuppofe a defe in thofe of
the queen ; fo that it is not conftrued a legal intent, but
a moral intent. If this advowfon at the time of the queen’s
grant had the reputation to be appendant, the queen might
well have intended to pafs it, though in ftri@nefs of law if
it was in grofs it could not pafs. A manor in reputation
may pafs by the name of a2 manor in grants, between come
mon perfons, 6 Co. 63. a. 64. 5. though perbaps the law
may be otherwife in the cafe of advowfons. Ifa man feifed If 1a sppendane
of a2 manor to which an advowfon is appendant, mortgages "‘}“'Pud out
the manor in fee, excepting the advowfon; if the money g l:';:'c'i‘;ff of
is paid at the day, the advowfon is become again appen- on the forfeiture
dant; but if the money is paid after the day, it will have :{:‘"mw.
the zeputation of appendancy, but in truth it is not appen- d:;:;f:f"
dant, It might be that this advowfon was appendant be- $.P. 3Salk.
fore the queen prefented Tyms, and was then fevered, but 24 42 Vide
retained afterwards the reputation of appendancy; and if e
in this cafe the grant was of the manor with the advow(on
appendant, this reputation might be fufficient to juftify
the imtent of the letters patent, that it was intended to be
paffed. Befides, that in this caferit does not appear, that
there was any other advowfon but Bedall appendant to this
manor, which is a foundation of a very ftrong prefumption
of the queen’s intent to pafs it. He faid farther, that he
had fearched in the hiftory of this church, and it feemed to
him, that it was appendant to the manor at the time of
Queen Elizabeth’s grant. See Co. Entr. 477. b, tit. quare
imp. pl. 2. It appears, that this advowfon was appendant
to this manor in the time of £Edward 111, afterwards a man
was feifed in fee of the manor of Bedall, to which this ad-
vowfon was appendant, and it defcended to two copar-
cepers, fo that then it was appendant by turns, one time to
the one moiety, and the other time to the other moiety ;
one moietv of it came to the lord Lovel in fee, who was at-
tainted of treafon in the time of Henry VII. by which
Heary VI1. was feifed of itin fee ; afterwards Henry VII.
gave this maiety to the anceftor of Dighy in tail, from
whom it came to Siman Dighy, who in the time of queen
Elizabeth committed treafon, and then the church became
void, and the quecn prefented, and then Dighy was ;t-

tainted :
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Rzx tainted : fothat the cafe is thus ; tenant in tail of a2 ma-
Bisnes of DOFy to which an advowfon is appendant, reverfion to the
Caxstea. Queen in fee; tenant in tail commits treafon, then the

lftﬂh':'i;:i" queen in reverfion ufurps, by this the advowfon is in the
P lar tenant out QucEN in grofs, afterwards tenant in tail is attainted, the
of poffeflion of advowfon is become appendant again ; for the appendancy
a 'vl*"‘;“’ was not deftroyed by the ufurpation, for though it was
?ifl',ﬁ:,:.";,’, fevered from the eftate tail, yet it was not fevered from the-
the particular  fee; then by the attainder the eftate tail is wholly extinét,
:?i:t::““- and the queen is feifed in her reverter.  As if there is te-
nant for life of a manor to which an advowfon isappendant,
the reverfion in fee to 4. A. ufurps upon the tenant for
life, the advowfon is become in grofs, but if the tenant
for life dies, it is become appendant again. Hob. 323,
Sir William Elvis's cafe. So that though the queen might
have been feifed in grofs, when fhe prefented Tyms, yet the
adyowfon mighthave beea appendant at the time of the grant
to the earl of Warwick. And the furer way here to have come
to the right, had been to have taken iffue upon the traver-
fes, and not to have laid fnares to trap men’s rights, which

. judges ought to difcourage,

Obje&tion.  There i1s a falfe fuggeftion, that king
Charles 1. prefanted'il/iym by lapfe, where in truth king
Fames 1. prefented him plena jure.

Anfwer. Every falfe recital in a thing not material will
not vitiate the king’s grant, if it appears that it was his
intent to grant the thing; now here the king would not:
hazard the title of /#ickham, and therefore took this means
to determine the controver(y, by the confirmation of Theax-
ten’s right, if there was any in him, or if he had no right,
to give him a right. And the confideration is fufficient if
Theaxton had no right, viz. the defifting from the fuit, whe-
ther he had right of fuit or not. And he compared it to
1 Co. 43. a. 6 Co. §5. a. furrender of letters patent &,
It is not material to Theaxton whether king Fames 1. pre-

Animmateial fented by lapfe, or pleno jure ; and every httle miftake in
miftake will not an immaterial point will not avoid the king’s grant, if the
;::: f}';i':l;’f_’ intent appears, and the fubftance is performed.
tent  gemains apparent. R.acc. 1 Roll. Rep. 33. D.acc. 1 Mod. 196,

Befides, if the judges adjudge thefe letters patent of
Charles 1. void, it will avoid the letters patent of queen Eli-
=abeth, which are not before the court; and one cannot
adjudge letters patent void, which appear only by recital.
And farther the letters patent of the queen might have
words general enough to convey the advowfon in grofs
for the recital fays, that the queen inter alia granted; now
it may be, that the letters patent of the queen contain thefe
words, viz. aut exiflentes in Bedall 5 and thofe words would
pafs the advowfon in grofs ; and if that had appeared in
evidence upon iffue. joined, the verdi& would have been for
the defendant. 1 Jdod. 195.

. Obje&Rion
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Objcéion. The gsanting part of the letters patent mult R:‘
relate to the recitals. Bissor of
Anfwer. If it appears by the recitals, that the king has _Cuzs7za.

intent to pafs nothing in which he had profit, but only ?2:‘:;:‘2]‘;?

what was detained by concealment from him, the recital ofa pates: that
will qualify the goneral words of the grant, becaufe it the king ncane
appears that his intcat was not to diminifh the revenues of oY% <anT
the crown. But if there are words in the grant which from him. the
fhew that the king intcnded to pafs the land, although it fecital fal cone
was not concealed, the grant will be good to pafs the land :‘:,,:: {n'fk,
which was not concealed. Hardr. 231. pl. 7. And for patent. 5. Ps
thefe reafons he was of opinion, that this advawfon pafled g;'i';'nfg‘}'
by the letters patent of Charles I. Eyre juftice declared R.acc. ,,’é,,
that he was of the fame opinion. But he did not argue 109. a.
this point, becaufe the other point which follows was, as 3;}2':,',::‘.‘“‘
he faid, 2n unfurmountable obftacle. contrary istent
As to the fecond point, whether the grant fhewn upon sppearse 5. P
the syer can be the fame grant with that which was pleaded, gy;0c’ 6%'3,
by reafon of a variance. For the defendant pleaded a grant
Willddme T heaxton tumc armigero poflea militi, and upon the
oyer the grant appears to be /Willelme Theaxton militi. Rokeby
juftice was of opinion, that there was a fufficient demon-
firation of the perfon, and that nothing appeared in the
record to induce the court to intend that #illiam Theaxten
efquire and William Theaxton knight were two diftin& per-
fons, but.zhat they were the fame perfons for (by bim)
the dignity does not change the man; and it is only in this
cafe a miftake in an adverb of time. And as to the ob-
jection, that if one makes a grant to 2 man by the flile of
kaight, who is but an efquire, the grant is void. He an-
fwered, that it is a maxim, that veritas demonfirationis tollit
¢rrorem nominis. :
2. (By him) if a grant be made to a man by the name
of knight, if he is not a knight, yet the grant is good, if
it may conflaré de perfona. And in Littleton’s reports 151,
197, 223. #. Jon. 215. it is the opinion of all, that the
miftake of an addition will not avoid a grant, if it may
conflare de perfona. And therefore he was of opinion, that
the judgment given in the common pleas ought to be re-
verfed. .
But Holt chicf jutice, Turton and Eyre juftices, argued
againft Rokeby jultice in this point. For by Helt chief
jutice, a grant to #illiam Theaxton ciquire, by the name of
Wiltiam Theaxtan knight, is void; 1. Becaufe knight is , .. of ig-
part of the name of a man; 2. Itis a name of dignity, nityis part of
which is part of the name of a man as much as a Coriffion im::c" L
3.23. 2. pl. 39. Hutt. 41. D. acc. Bro. Additions, §8. 21 Ed. 4. 72. 2. 2 Inft. 594 poft.
Semb. acc. Bro. nofmes, 33. long quinto. 106. b.
ight is a title of digpity. 1. acc. Bro. Additions, 44. long quinto. 106. b. 2 Iaft. 594. 3
BL Com. 403, 404 Semb. acc. 9 Co, 49- b, Cro. Cas, 275, Hob, 129.
name.
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‘Rex. pame. So that if a man be fliled of another dignity than
Buwar of that of which heis, itisill. And as to the demonfiratie
' Cmxstre. perfonac objeCted by Rokeby, Holt anfwered, that it ought to
. appear upon the face of the grant; for otherwife the alle-
gation of the party, that he is the fame perfon, fignifies
nothing. ‘The name of efquire is merged by the acceflion
of the name of knight, fo that he who is a knigbt, can
never be called efquire afterwards, which is but a name of

worfhip. 6 Hen. 4. 8. Seld. tit. hon. 683. g.

Objedion. Sir William Theaxton might be a reputed
knight, and not a real knight ; and a name by reputation is
fufficient for purchafes.

Anfwer. A knight reputed, and who is not a real knight,
is no knight at all, and cannot take by that name. 2 [fthere
was fuch a reputation, the defendant fhould have fhewn it.

In all cafes of reputation there ought to be fome founda-
tion for fuch reputation, which could not be in this cafe.
It is agreed, that a baflard in legal underftanding has no
father nor mother ; neverthelefs, fome of them muft know

Absflard can-  their mother well enough ; yet 2 grant to a baftard by the
::‘;:‘;‘.“a:;' name of fuch a woman is ill, unlefs he be reputed the fon
ofthe forof . Of that woman by all the neighbourhood, not by one or
s particular  two ; and notwithftanding that there is a ground in nature.
gy unlefs ¢4 raife a reputation, for he muft be the fon of fome
e be either . .
generally veput- WoOmMan., But if a man be baftard cigne, becaufe by the
edherfon.  civil law he is mulier, there is a greater foundation for repu-
:"::,g’;fg;: tation, and he fhall take by the name of fon of fuch a woman,
Vide 6 Co.65.a, without a general reputation. Then in the cafe of knights,
heretofore knights were created by great lords as well as
by the king, but that was fuppofed to have been by virtue
of a charter; but fince honour is conferred by none but
the king, there cannot be any foundation for a reputation
to be a knight. The dignity of knights was in great efteem
in the law, and great credit was given to them. In the
trial in a writ of right, the law will not intruft the theriff
to return the jury, but the panel of the great aflifc mut be
made by four knights, &¢.

ObjeQion. A name of dignity may be fupported by repu-
tation. For fuppofc a grant be made to the eldeft fon of
an earl, by the name of vifcount of fuch a place, it would
be a good grant.

Anfwer. There is a foundation for fuch a reputation, for
by the law of heraldry the eldeft fon of a duke precedes all

The eldeft fon  ©37I8 3 and conveyancers call them efquires, commonly
of 1duke pre- known by the name of earls.  The eldeft fon of an earl
cedes an eatl.  precedes, barons, &J¢.-
:‘o‘;‘ BI. Com, Obje&ion. Cro. Fac. 240, Lord Ewre v. Strickland.
Theeldet on  Anfwer. The addition ot that cafe being of fuch a dig-
of an earl, 2 ba- nity, as that one perfon only is capable of it, carried fuffi-
ro acc. 1Bl cient certainty in itfelf, and therefore was good according
C°m"‘°5,' to Co. Litt. 3. a. which was the reafon of that cafe, as ap-
. pea:s
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pears, 1 Bulflr. 21, where the fame cafe is better reported Rex’
than in Cro. which’is extraordinary, that any thing fhould g,
be better reported in Bulfirode than in Crofe. Cuzsren,

" As to the cafe of the carl of Pembroke againft Green and
Boflack, reported in Littiet. Rep. 181, &¢c. 5 Cro. 172.and
2 Fones 215. the cafe is miltaken in 1 Cro. for the iffue there
was not upon the grant to /#. §. but upon the grant of the
next avoidance. But it is' the exprefs opinion of three
great judges, Dier 299g. 4. pl. 35. that if iflue had been
taken upon the grant to #. §. the iflue had been fgr the
defendant.  Though that feemed to Holt chief juftice
difficult to maintain, when the verdiét had found him tobe
the fame perfon. But thereis no rezfon for the opinion of
Hutton and Richardfan chief juftice in Littieton’s Reports.
For if the law were fo, names would be ufelefs, for Fobn
S. is as much Thomas S. as Sir William Theaxton knight is
William Theaxton efq. It is true, that there are feveral pera
fons who purchafe by the name of Thomas Fihn, &¢c. who
were never chriftened ; but in fuch cafes thofe are fur=
names only. 2. If reputation might have been fufficient,
the defendant neverthelefs ought to have averred it, wviz.
that William Theaxton was revera cfquire, fed tamen cognitus
et reputatus a knight. And fuch an averment ought to be
made in all cafes where 2 man has acquired a reputation
contrary to the truth of the fa&t. And for thefe reafons
the three judges were of opinion, that this variance was
fo great an obftacle, that they could not come at the merits
of the caufe, but for this defeét the plea was ill ; and there-
fore (by them) the judgment in the common pleas ought te
be afirmed, which was done accordingly.  Afterwardsupon
error brought in parliament this judgment was (a) reverfed, () Sho. Pul
without any confideration had of the opinion of the judges. ~ Cf 213

Britton-ver/. Cole,

8. C. Comb. 434. 469. Carth. 441. 12 Mod. 175. Pleadings poft. vol, 3.
145. § Mod. 109. '

RESPASS. The plaintiff declares, that the de- A levari facias
fendant the twentieth of May, 7 I¥iil 3. at Hanap e only

. . where the pare
in Glowcefler fbire took and chafed forty thrge theep and two ¢y land i
lambs of the plaintiff, &c. The defendant picads, that 12 debor. S.C/
Febr. 6. Will 3. a levari facias iffued out of the exchequer, 3% 195 3
Skinn. 617. Com. s1. Hoit, 428,

Any cattle levint and couchant thereon are iffues of fuch land. S.C. Salk. 395. §Mod. 1130
Skinn. 617. Com. s1. Holt, 421.

And may be feized and fold under fuch writ. S. C. Salk. 365, ¢ Mod. 132, Skinn. 617.
Com. g1. Ho'ty 421.

Upon a levari ficizs againf the ifTues of am outlaw’s fands, the fheriff, his office:s, or anyone
a&irg in his or their ald, may jultify under the writ alone.  S. C, Satk. 4.,8. Viee 1 lev. g5
3 Wil 345. 376. Bl 847. Poft. $33. Bl 701. Burr. 26:1.

No orner perfon can. S, C. Satk. 4c8. Vide s Lev.95. 3 Wiif. 3-6.

In a juftificarion u.ider a writ and warrant, it is not aecefTary to shew the delivery of the writ
to the fheriff. R.acc. 1Saund. 298. or of the warrant to the biiliff -

Undera warrant to A. and B. B.and C. cannot 2@ 8. € cit. roft. 1671, And if a plea fess
ogt a warrant to A. a=d B. arnd that by virtue there.f (throygh miftake) B. and €. did the .&
direfted by the warraat, the coust will aot afier & demurnies anc atgument permit an uneadme.t.

Vor IL. X dire&ed
. .



