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742 ' Hilary Term, 42. Eliz. In C.B.

Sirrm with the conftable, in the night, brake open the houfe where the
;:::f woman was. W hcther it were juftifiable ? was the queftion.—
*  And arv THE.CourT held clearly, that it was not; for neither
upon a capias_excommunicat. nor for any other caufe, unlefs for

fclony or treafon, 1s it lawful for any to break an houfe in the

night. As alfo for another caufe, THE WHOLE CouRT held

that it was not juftifiable: for they of the fpiritual court, by

reafon of excommunication, or by reafon of any other matter,

are not to meddle with the perfon of any man, or to fend any

procefs to have the body betore them. And thercfore, if any,

for any cau'z whatfoever, be excommunicated, and fo continue n
contumacy for forty days, they ought to certify it into the
chancery, and from thence to have an cxcommunicato capiends, but

¢ Inft. 331.  they of themfelves cannot award any procefs to take him; and if
they might, the writ of excommunicato capiendo thould be vain (a).

Aund the ftatute of 1. Eliz. c. 1. which gives the authority to the

bigh commiffioners, doth not alter the law in this point: for

that ordains only, that their proeceding fhall be according to thg

fpiritual law, which is no otherwife than as before is exprefled.
Wheretore, &c.
(a) See 3.& 4. Jac. 3. ¢. 35, 4. Bac, Abr. 455.

Wotton againft Shirt.
Hilary Term, 41. Eliz.  Roll 625.

Upon an clegit, REPLEVIN. The defendant avows for a_rent-charge; and
two-thirds ct a thews how the plaintift’s father was fcifed in fee of the place
vent may beex- wHERE, and granteX.a rent-charge to Sir Fohn F¥stton, vounger
:f‘:dz;e:z:fh brother to the plaintiff, of 100 marks per annum in fee, and that
Las thewhole. Sir Fobn Watton granted it in fec to Luke Cobbam, whereto the
ante, 655, tenant attorned (a), and that Luke Cobbam was inccebted to the
Co. Lit. 143 2vowant by judgment, and two parts of that rent was extended
6. Co. 1. by a fieri facias, and delivered unto him in execution ; and fo avows
8. Co.105.  for two parts of the rent. The plaintiff replies, that at the time
‘l‘)'fjcl-“‘b"ﬁg' of the extent, Luke Cobham was poflefled of the entire rent, which
Co. i"4l724 b. might have bf:en extended ; and thereupon the avowant demurs.
Imp. OFF. of sh, 1'he fole queftion was, Whetherancx tentof two partsof the rent were
167, 168. See good?—And ALL THE COURT held, that it was: for although by
39-Car.2. ¢. 3. the a&t of the party the tenant fhall not be liable to two diftrefles,

Casx 4.

vet byadt in law he may. And this aét of the fheriff’s is an aft

in law ; «nd his delivery of two parts was good. :
(a) See 4. Ann, c.16.1. 9. and 11, Geo. 2. ¢ 19. f. 11,

Taylor, and Joan his Wife, againff George Sayer.
Trinity Term, 4x- Elix.  Roil 522,

Adevifeof a PARTITION. _Upon iffue, * non tenuit infimul, et pro indreifo,”
remainder to a a fpecial verdi& was found. The cafe was, Thomas Sayer,
man's iw, feifed in fée of the lands in queftion, holden in foccage, devifed
wherehe hath  them to his wife for life; ¢ and after her death, the fame
feveral children, ¢ (4] remain to my iffue.”” It was found, that at the fame time
is void for un- . h p
certainty. he had iffue two fons, viz. Robert, and George the now defendant;
Ante, 470, and two daughters, viz, Aiice, and Foan the now plaintiff. And

Gilbert,onDev. 116. 2. And. 134. Godb. 302.  Sed vide 3. Lev. 433.  6.Co. 37+ contra, and
Ray. 83. where this cafe is denied tobe law. 10, Mod. 376, 2. Ld. Ray. 1313,
devifed

Gase 5.
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devifed to his two daughters, each of them 10l fo/vendum at their  TAvion
age of cighteen years; and that one of them thould be heir to the ;i:‘:{.
other of their legacies ; and died.  Rcbert the eldeft fon died with- )
out iffue. Alice the daughter died without iffue. The wife of

the devifor died. Grorge the now defendant, and Zaylor, who

married Foan, entered with him and brought partition. Et /£

Juper totam, & c.— After argument, it was adjudged for the defen-

dant, that he did not hold *“ infimul, et pro indivifo;” for they held,

that ihis devife of the remainder to his iffue, is uncertain what

nfue he intended, he having divers iffues; and it thall not be ex-

tended to all his iffue: for a will fthall be conftrued according to

the intent of the devifor, where a certain intent may be colleéted ;

but where it is uncertain it is void. And thercfore a devife to his

fon, where he hath two fons, is void; becaufe it appearcth not

which of them he intended ; and it fhall not be conitrued to be

to the eldeft more than to the other. But Chapman’s Cafe in

16. Eliz. may have a gnod conftruction, becaufe it is to the moft

worthy of blood ; and the intent of the devifor ought to be col-

leéted upon plain words, and not upon words which engender’

confufion ; and if it may not be colle@ted by the words, it is void.

As a devife to two et hercdibus, {o a devife melizibus hominibus in

D. is void ; for it cannot be known whom le intendzd to be the

beft men. And as WALMsLEY faid, it is a good way, when the

words in a will are ambiguous, fo as the intent may not be col-

le€ted, to expound the will according to the law, fo there fhall

notbe any prejudice.—And Lere they aLL held, if by the devife to (a) Arte, 3.
the iffue, it thould be extended to all the iffues, they thould have 470 4310 696
it for life only; and when the reverfion defcended to one joint- %+ 9 e
enant for life, or the other jeint-tenant for life purchafed the 2'0"&“:;.' o

reverfion, the jointure is fevered ; and the eftate for life drowned(a). cro. jac. 6o.
And not like where two purchzafe, to then and the heirs of one of'(b)“m cafe de-

them; for there the agrcement at the beginning was, that the pied, Ray. 85.

eftate for life fhould continue; and it was cited to be fo ruled 1. Vent. 22y, .
33- Eliz. in Lady Mugar’s Cafe, in the court of wards; and in 3+ Lev. a5u
37. Eliz. to be fo adjudged in this court.  And between Portley ‘['_':fw';‘q‘lﬂ’:‘“‘]“‘
and Portley, it was ruled that it was all one; where the one gy, Geo. ».

purchafeth the reverfion, and where the reverfion delcends toc. 8. L.c. B.
the one joint-tenant (4). Parker's MSS.

An exception was taken to the writ, becaufe it was general againft A general writ
the defendant as joint-tenant, which is intended a joint-tenancy b/ et
in fee; whereas it ought to Lave been fpecially framed upon the o8-
32. Hen. 8. c. 1. and to have thewn the fpecial matter, how it was withour reci’xing
a joint-tenancy for life.—S8ed non allocatur. Becanfc the precedents the cafe particu.
are, that always in fuch cafe the writ is gencral.  Wherefore it larly- Pott. 760.
was adjudged for the defendant. 2.BL.Rep.1134.

See 8. & 9. Will. 3. c. 31,

Baldry againft Johnfon. Casz 6.
Trinity Term, 41. Eliz,  Roll 1-02.

ACTION upon the cafe againft the defendant, gaoler of the A gacler isnot
rifon in Bary. For that a plaint being before the bailiffs of liable to the
the fame vill, according to the cuftom thefe, they direted a pluntff for the

to the under-bailiffs to take the party, ita qusd habeant &P Of 2 pri
warrant to the under party, ita quod habeant ¢y om0
to his care, upon an arr:ft made by the under-builiffs of an inferior court.  Amte, 26. 5. Rall, 8.
3. Bac. Abr.244. Ld. Raym.655. 1. Saik. 273 Cowp. 403, a. Term Rep. §.



